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 P-R-O-C-E-E-D-I-N-G-S 1 

  CHAIRPERSON CROSS REID:  Good morning.  This is 2 

the June 5th public meeting of the Board of Zoning Adjustment. 3 

  4 

  MR. HART:  Good morning, Madame Chair, members of 5 

the Board.   6 

  The first agenda item is approval of the minutes. 7 

 There are four sets of minutes and I'll go through them 8 

individually and indicate the Board members who sat on each.   9 

  COMMISSIONER HINTON:  Madame Chair, could I make 10 

a recommendation at this point? 11 

  Since we're starting a little late, could we hold 12 

the minutes until the end of the meeting? 13 

  CHAIRPERSON CROSS REID:  Okay.  All right.  I 14 

have no problem with that.   15 

  MR. HART:  Okay.  Go ahead? 16 

  CHAIRPERSON CROSS REID:  All right.  Go ahead. 17 

  MR. HART:  The first case to be decided this 18 

morning is Case 16387 which is a proposed modification with the 19 

Golden Rule Plaza.   20 

  This case was first heard in September 2nd, 1998, 21 

with decision date September 2nd, 1998.  A modification order 22 

was written on this application, November 3rd, 2000, and an 23 

order was signed on November 16th, 2000.   24 

  The Applicant is the Square 456 Associates.   25 
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  Pursuant to 11 DCMR 3108.1 and 3107.2, which is 1 

now a new Subsection 3104.1 and 3103.2, for a special exception 2 

under Subsection 411.11 for a roof structure and a variance 3 

from Subsection 1706.22, Subsection (g), permit commercial 4 

development to proceed prior to issuance of certificate of 5 

occupancy for nonresidential development within the DD district 6 

until a certificate of occupance is issued for affordable 7 

housing in a DD/C-4 district at premises 625 to 627 E Street, 8 

and 620 and 626 F Street, 501 to 507 and 511 to 517 7th Street, 9 

N.W.  This is in Square 456, Lots 37, 39, 868 and 869. 10 

  The request for modification is being made on 11 

behalf of the Applicant, Square 456 Associates, and at the 12 

request of Golden Rule Plaza, Inc.  The Applicant is requesting 13 

a modification of one of the terms of Modification Order No. 14 

16387, issued by the Board of Zoning Adjustment on November 16, 15 

2000.   16 

  The requested modification relates to an 17 

extension of time for Golden Rule's use of the housing linkage 18 

funds and a release from escrow of $250,000 of the total amount 19 

of $500,000 in escrow. 20 

  The participating Board members on the original 21 

order were Ms. Sheila Cross Reid, Ms. Betty King and Mr. 22 

Anthony Hood.  The participating Board members on the 23 

modification were Mr. Robert Sockwell, Ms. Renshaw, Ms. Reid, 24 

Mr. Rodney Moulden, who is not present, not voting.   25 
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  That case is before you, Madame Chair. 1 

  CHAIRPERSON CROSS REID:  Thank you, Mr. Hart. 2 

  Ms. Hinton? 3 

  COMMISSIONER HINTON:  Madame Chair, we have -- 4 

  CHAIRPERSON CROSS REID:  First of all, you had to 5 

read -- 6 

  COMMISSIONER HINTON:  I'm sorry. 7 

  CHAIRPERSON CROSS REID:  Yeah. 8 

  COMMISSIONER HINTON:  I did read the record.  9 

  CHAIRPERSON CROSS REID:  Just announce that.   10 

  All right.  Now, Board members? 11 

  COMMISSIONER HINTON:  Did you read the record? 12 

  VICE CHAIRPERSON RENSHAW:  Yes, I have read the 13 

record, Madame Chair.   14 

  CHAIRPERSON CROSS REID:  Okay.  I thought you 15 

were on the second part, but go ahead.   16 

  COMMISSIONER HINTON:  We have a modified request 17 

from the Applicant, in light of the recommendation that we've 18 

gotten from the Office of Planning, and that is for the Board 19 

to grant the request for a six month extension and defer action 20 

on the release of the $250,000 of the escrow until the 21 

Applicant has a chance to coordinate its request with the 22 

Office of Planning. 23 

  And I would make a motion that we grant that 24 

request to extend the time frame for six months. 25 
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  CHAIRPERSON CROSS REID:  I would second that.   1 

  Any further comments? 2 

  VICE CHAIRPERSON RENSHAW:  And in regard to the 3 

$250,000 draw down, that would be worked out? 4 

  CHAIRPERSON CROSS REID:  Let us vote on this one 5 

first. 6 

  VICE CHAIRPERSON RENSHAW:  Just on the first 7 

part? 8 

  CHAIRPERSON CROSS REID:  And then we'll come back 9 

on the second point.   10 

  All in favor? 11 

  (Chorus of ayes.) 12 

  CHAIRPERSON CROSS REID:  Opposed. 13 

  (No response.) 14 

  CHAIRPERSON CROSS REID:  Okay.  And the second 15 

issue is regard to the release of $250,000 of the $500,000 16 

escrow amount. 17 

  COMMISSIONER HINTON:  That at the request of the 18 

Applicant, the Board is deferring action on that request. 19 

  VICE CHAIRPERSON RENSHAW:  Second. 20 

  CHAIRPERSON CROSS REID:  All in favor. 21 

  (Chorus of ayes.) 22 

  MR. HART:  Staff would record the vote as three 23 

to zero for an extension of time, Ms. Hinton making the motion, 24 

seconded by Ms. Reid; and to delay the draw down on the funds 25 
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as requested, Ms. Hinton made the motion, Ms. Renshaw seconded, 1 

three to zero in both cases.   2 

  COMMISSIONER HINTON:  Can we be clear that the 3 

Board deferred action on that? 4 

  MR. HART:  Okay.  Action was deferred. 5 

  COMMISSIONER HINTON:  On the request to draw down 6 

the $250,000. 7 

  MR. HART:  Okay.  Defer to the July meeting. 8 

  COMMISSIONER HINTON:  Correct. 9 

  MR. HART:  Okay. 10 

  CHAIRPERSON CROSS REID:  Thank you.   11 

  MR. HART:  The second case is Application Number 12 

16566, Georgetown University Campus Plan, 2000-2010, pursuant 13 

to 11 DCMR 3104.1 for a special exception for the review and 14 

approval of the University Campus Plan, years 2000-2010, under 15 

Section 210 in the R-3 and C-1 districts at premises bounded by 16 

Glover Archbold Parkway to the west, National Park Service 17 

along the Chesapeake & Ohio Canal and Canal Road to the south, 18 

35th Street, N Street to 36th Street, and 36th Street to P 19 

Street to the east, and Reservoir Road to the north.  That's 20 

Square 1222, Lots 62, 801 and 802; Square 1223, Lots 85, 86, 21 

804, 805, 807 to 810, 812, 815, 821, 824, 826, 827, 831, 843, 22 

846, 847, 852, 853, 855 and 857; Square 1226, Lots 91, 94 to 23 

101, 104, 105, 803, 804, 806, and 811 to 815; Square 1248, Lots 24 

122 to 125, 150 to 157, 800 to 802, 804 to 806, 829 to 831, 834 25 
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and 835; Square 1321, Lots 815 through 817. 1 

  The hearing dates on this case were June 13 and 2 

July 13, 2000.  The decision dates were September 5th, November 3 

8th, and December 5th, 2000. 4 

  On April 12, 2001, the Board of Zoning Adjustment 5 

received a letter from the Cloisters in Georgetown Homeowners 6 

Association, a party in the BZA Case No. 16566, which is the 7 

Georgetown University Campus Plan.  The letter requests that 8 

the BZA consider a Motion for Reconsideration or Rehearing of 9 

the BZA Order No. 16566, dated March 29th, 2001, as it relates 10 

to the number of permitted parking spaces, reciprocity stickers 11 

for student drivers, and the ability of the Association to 12 

comment on the future University amendments to the campus plan. 13 

  Written responses by parties to the Motion for 14 

Reconsideration or Rehearing were to be submitted to the Board 15 

by May 10, 2001, and the Board is scheduled to consider the 16 

matter at its June 5th, 2001 public meeting.   17 

  Participating Board members were Ms. Sheila Cross 18 

Reid, Mr. Robert Sockwell, Anne Renshaw and Herbert Franklin.   19 

  This case is before you, Madame Chair. 20 

  CHAIRPERSON CROSS REID:  Thank you.   21 

  All right, Board members.  In regard to this 22 

particular case, at issue for discussion were things that had 23 

been raised by the Cloisters organization in regard to whether 24 

or not -- the Cloisters Georgetown Homeowners Association, and 25 
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it's asking to consider a motion for reconsideration or 1 

rehearing of the BZA order.   2 

  Now, do we want to make a determination whether 3 

or not we wanted to rehear or reconsider at this point or do we 4 

want to do that after we have discussion? 5 

  COMMISSIONER FRANKLIN:  Madame Chair, I think the 6 

person who made the motion suggested that we could do so 7 

without a rehearing and just simply reconsider. 8 

  CHAIRPERSON CROSS REID:  Well, but also I just 9 

want to put that on the floor -- 10 

  COMMISSIONER FRANKLIN:  Right. 11 

  CHAIRPERSON CROSS REID:  -- for the Board members 12 

as well.   13 

  COMMISSIONER FRANKLIN:  Which I would favor.   14 

  CHAIRPERSON CROSS REID:  All right. 15 

  COMMISSIONER FRANKLIN:  So I would move that we 16 

reconsider. 17 

  CHAIRPERSON CROSS REID:  Okay.   18 

  VICE CHAIRPERSON RENSHAW:  I second.   19 

  CHAIRPERSON CROSS REID:  All in favor? 20 

  (Chorus of ayes.) 21 

  CHAIRPERSON CROSS REID:  All right.  Now, the 22 

first matter in regard to the part -- the reciprocity stickers, 23 

now, there was some submission as to the fact that the city 24 

council had enacted legislation eliminating reciprocity 25 
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stickers for Georgetown students.  So I don't know if that is 1 

something that we would be faced with deciding.   2 

  And I'd like to get some discussion on that.  Ms. 3 

Renshaw? 4 

  COMMISSIONER FRANKLIN:  Well, we have before us, 5 

Madame Chair, a recommendation from the Planning Office on that 6 

point, which seems to me to be reasonable, pointing out that 7 

students living in ANC 2E cannot obtain reciprocity stickers, 8 

and students living outside ANC 2E or ANC 2A areas have to 9 

register their cars or obtain a reciprocity sticker.   10 

  So I would just move that we clarify Condition 14 11 

to reflect the recommendation of the Office of Planning.  12 

  VICE CHAIRPERSON RENSHAW:  Second. 13 

  CHAIRPERSON CROSS REID:  Okay.  All in favor? 14 

  (Chorus of ayes.) 15 

  CHAIRPERSON CROSS REID:  All right.  Now, as to 16 

the -- let's see -- the ability of the University -- of the 17 

association to comment on future University plans.  All right, 18 

Board members.  Ms. Hinton? 19 

  COMMISSIONER HINTON:  Madame Chair, I'm not on 20 

this case. 21 

  CHAIRPERSON CROSS REID:  I'm sorry.  Ms. Renshaw. 22 

  VICE CHAIRPERSON RENSHAW:  I have no problem with 23 

having the association comment on future University amendments 24 

to the campus plan.  I think that's within reason, and I would 25 
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so move.  1 

  CHAIRPERSON CROSS REID:  Okay.   2 

  COMMISSIONER FRANKLIN:  I would second that, 3 

Madame Chair, with the additional suggestion that the language 4 

that has been suggested to us on that point by the Hillendale 5 

Homeowners Association, in a letter from Mr. Nettler of May 10, 6 

seems to be an accurate reflection of what our normal 7 

procedures require.   8 

  And if the maker of the motion would agree, I 9 

would just simply add that we accept the language that appears 10 

on page 6 of Mr. Nettler's -- I guess Mr. Brown's letter.   11 

  VICE CHAIRPERSON RENSHAW:  I have no problem. 12 

  CHAIRPERSON CROSS REID:  Okay.  I concur. 13 

  All in favor. 14 

  (Chorus of ayes.) 15 

  CHAIRPERSON CROSS REID:  Record the vote. 16 

  MR. HART:  The staff would record the votes as 17 

three to zero to clarify Condition Number 14, regarding -- 18 

  CHAIRPERSON CROSS REID:  Oh, Mr. Hart, I'm sorry. 19 

 There's one other issue in regard to the parking spaces, the 20 

number of permitted parking spaces.  We had not addressed that 21 

issue.   22 

  Okay.  Mr. Franklin would like to. 23 

  COMMISSIONER FRANKLIN:  Yes, Madame Chair.  24 

 Here again, on page 5 of Mr. Brown's letter is some 25 
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suggested language.  I think that the record would not support 1 

the language that is in our order at the present time, which 2 

says that the Applicant shall maintain at least 4,080 off-3 

street parking spaces.   4 

  I believe that was a drafting error and is not 5 

supported by the evidence in the record.  So I would move, 6 

Madame Chair, that the Condition Number 15 should be revised in 7 

accordance with the language suggested by Mr. Brown on page 5 8 

of his letter, essentially that the Applicant shall not provide 9 

any more than 4,080 off-street parking spaces, and with a 10 

provision that that can be exceeded by one percent or -- one 11 

percent taken out of service temporarily, et cetera, as he 12 

explains on page 5.   13 

  I think that adequately covers the point and 14 

reflects the evidence in the record. 15 

  CHAIRPERSON CROSS REID:  Okay.  Further 16 

discussion? 17 

  VICE CHAIRPERSON RENSHAW:  No, I agree with that 18 

explanation. 19 

  CHAIRPERSON CROSS REID:  Then a motion? 20 

  COMMISSIONER FRANKLIN:  I so move. 21 

  VICE CHAIRPERSON RENSHAW:  Second. 22 

  CHAIRPERSON CROSS REID:  All right.  All in 23 

favor. 24 

  (Chorus of ayes.) 25 
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  MR. HART:  Staff will record the votes on the 1 

motions as, number one, the vote to reconsider at three to 2 

zero, motion by Mr. Franklin, seconded by Ms. Renshaw.   3 

  The second motion was a vote on the clarification 4 

of Conditions Number 14 regarding reciprocity of stickers, Mr. 5 

Franklin, three to zero, Ms. Renshaw seconding.   6 

  And third, to accept the language from the 7 

Hillendale letter on page 6 of Mr. Brown's letter on behalf of 8 

Hillendale, three to zero, Mr. Franklin, Ms. Renshaw.   9 

  And finally, Condition Number 15, to revise on 10 

page 5 to reflect Mr. Brown's -- Mr. Brown's submission, Mr. 11 

Franklin, Ms. Renshaw, three to zero on all four. 12 

  VICE CHAIRPERSON RENSHAW:  Just to clarify, Mr. 13 

Hart, there are four vote, correct?  Four votes.  14 

  MR. HART:  Four motions. 15 

  VICE CHAIRPERSON RENSHAW:  Four motions, yes. 16 

  MR. HART:  Four motions, yes.  I got all four.   17 

  VICE CHAIRPERSON RENSHAW:  Okay.   18 

  MR. HART:  The next case is Appeal 16701, the 19 

Foggy Bottom and West End ANC 2A. 20 

  Appeal No. 16701 of Foggy Bottom and West End 21 

Advisory Neighborhood Commission 2A, pursuant to 11 DCMR, 22 

Subsections 3105 and 3106, from the administrative decision of 23 

the Zoning Administrator, Zoning Review Branch, Department of 24 

Consumer and Regulatory Affairs, in the issuance of a building 25 
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permit No. B434036 that was issued on December 28, 2000, to the 1 

George Washington University to permit the construction of an 2 

11-story multi-use building of academic, residential and 3 

offices in a C-3-C district at premises 1957 E Street, N.W., 4 

Square 122, Lot 835. 5 

  The hearing dates on this case were April 10 and 6 

30, 2001.  The hearing was continued from April 10th, 2000, 7 

public hearing session.   8 

  The Board clarified its April 10, 2001 vote not 9 

to grant party status to Ms. Miller.   10 

  On April 30, Board Member Anne Renshaw made a 11 

motion to grant party status to Ms. Miller.  Susan Morgan 12 

Hinton seconded the motion.  By a vote of one to three to one 13 

the motion to grant party status was denied.  The vote was Ms. 14 

Sheila Cross Reid, Ms. Susan Morgan Hinton, and Mr. Franklin 15 

opposed the motion.  Ms. Renshaw in support of the motion, the 16 

third mayoral appointee not present, not voting.   17 

  The Board heard the facts of the case and 18 

determined that a decision would be made on the June 5th, 2001 19 

meeting.  The Board requested the following: 20 

  The Applicant is to provide small-scaled, that's 21 

11 by 17 inches building plans.  All plans should be provided. 22 

  The application.  The Applicant should provide a 23 

copy of the PUD application. 24 

  The Zoning Administrator should review his 25 
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records and identify when and with whom in the community he 1 

held meetings on the project.  If possible, provide details 2 

about the meeting. 3 

  The Office of Corporation Counsel should advise 4 

the Board if Zoning Commission Orders 746, 746-A and 746-B are 5 

in compliance with the PUD regulations. 6 

  The Office of Corporation Counsel should advise 7 

the Board what criteria the Zoning Commission uses to determine 8 

what constitutes a "minor modification" and what constitutes a 9 

"major modification" of an order. 10 

  The following time line was established: 11 

  All submissions were due May 18th. 12 

  Responses:  May 25th. 13 

  Proposed findings:  June 1st. 14 

  Decision at the June 5th meeting. 15 

  Board members participating were Ms. Sheila Reid, 16 

Ms. Renshaw, Ms. Morgan Hinton, and Mr. Franklin. 17 

  CHAIRPERSON CROSS REID:  All right.  Thank you 18 

very much, Mr. Hart.   19 

  Board members, let's look first at the -- to see 20 

whether or not we have received within the packages the items 21 

requested by the Board.  Now, the number one, in regard to the 22 

small scale, 11 by 17 building plans, we did receive those.   23 

  The Applicant should provide a planning 24 

development application, which we received.   25 
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  The Zoning Administrator should review his record 1 

to identify when and with whom in the community he held 2 

meetings on the project if possible, and provide details about 3 

the meetings.  We have a letter from the Zoning Administrator 4 

in which he basically alludes to the fact that he's unable to 5 

provide us with the information because of some type of 6 

computer glitch or some problem with getting the information.  7 

  VICE CHAIRPERSON RENSHAW:  I believe that was a 8 

communique from the Corp. Counsel's Office. 9 

  CHAIRPERSON CROSS REID:  There was a -- 10 

  VICE CHAIRPERSON RENSHAW:  Clarification from 11 

Marie Sansone.   12 

  CHAIRPERSON CROSS REID:  No, there was a letter 13 

from the Zoning Administrator.  Wait a minute.    MS. 14 

SANSONE:  Madame Chair, I believe we first received an E-mail 15 

from the Zoning Administrator indicating he was unable to 16 

retrieve the records. 17 

  CHAIRPERSON CROSS REID:  Right. 18 

  MS. SANSONE:  And then the Zoning Administrators 19 

attorney within the Office of Corporation Counsel, Arthur 20 

Parker, and the staff in that section of the office provided a 21 

written memorandum giving further explanation.   22 

  CHAIRPERSON CROSS REID:  But in essence we don't 23 

-- he was not able to demonstrate that the -- a schedule of the 24 

meetings, and with whom they were -- they occurred, and when 25 
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the meetings occurred, with whom they were held and when the 1 

meetings occurred. 2 

  Then number four, the Office of Corporation 3 

Counsel should advise the Board of Zoning Commission that 4 

Orders 746, 746-A and 746-B are in compliance with the current 5 

regulations.  6 

  MS. SANSONE:  Madame Chair, I believe something 7 

was lost in the translation there, 8 

but our office did provide the Board with a memorandum, with 9 

two memorandums, one of which addressed the types of 10 

modifications that could be made by the Zoning Administrator 11 

within the zoning regulations and within the flexibility that's 12 

provided by the PUD order.   13 

  CHAIRPERSON CROSS REID:  We received those, but 14 

was there any -- was there anything that spoke to whether or 15 

not the orders were in compliance with the PUD regulations? 16 

  MS. SANSONE:  I don't believe so, Madame Chair.  17 

  CHAIRPERSON CROSS REID:  I didn't see that. 18 

  MS. SANSONE:  The orders would have been reviewed 19 

and approved through our office, and I think it could be 20 

presumed that the order itself should comply with the zoning 21 

regulations or that that would be our opinion -- 22 

  CHAIRPERSON CROSS REID:  Okay. 23 

  MS. SANSONE:  -- having been issued by the 24 

Commission. 25 
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  CHAIRPERSON CROSS REID:  Okay.  Then the Office 1 

of Corporation Counsel should advise the Board with what 2 

criteria the Zoning Commission used to determine what 3 

constitutes a "minor modification," what constitutes a "major 4 

modification" of an order.  And we did have those -- we did 5 

receive those letters.    All right.  Board members, 6 

in this particular instance, I think that there are several 7 

things we have to look at, several issues that were raised, and 8 

one of which was the issue of timeliness.  We want to address 9 

that, whether or not the development -- that the development -- 10 

the Applicant complied with the Zoning Commission Order Number 11 

746 in regard to timeliness. 12 

  And I think that from what I could deduce from 13 

the information that was submitted to us was that the 14 

application was filed.  It was required to be filed by December 15 

the 10th, 1999, and it was filed December the 7th, 1999. 16 

  I think the operative word here is "filed," what 17 

date it was filed by.  And the other one was in regard to the 18 

construction commencement, which was supposed to be by or 19 

before December 10th in the year 2000, and my understanding is 20 

that the construction did commence October 30th, 2000.   21 

  Is there any discussion on that particular point? 22 

  COMMISSIONER HINTON:  Madame Chair, I would agree 23 

with you.  There is information in the record that shows that 24 

the permit application was filed prior to December 10th of '99, 25 
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and that construction on the site did commence prior to 1 

December of 2000. 2 

  CHAIRPERSON CROSS REID:  Okay.  Now, the next 3 

issue would be in regard to that the Zoning Administrator 4 

exceeded its authority in approval of the modification.  And 5 

that is open to discussion. 6 

  Obviously there is an issue regarding the two 7 

percent -- the five percent flexibility ratio that the -- which 8 

the Zoning Administrator has discretion.  And the question 9 

becomes do we feel that he exceeded that discretion, and were 10 

the modifications that were analyzed within the scope of this 11 

authority. 12 

  Discussion? 13 

  COMMISSIONER HINTON:  In review of the PUD order 14 

and the plans that were submitted at the time of the Zoning 15 

Commission review and the plans that were ultimately submitted 16 

as the permit application set, I am concerned at the number of 17 

changes that I feel are outside the flexibility specifically 18 

provided in the PUD order and outside of the flexibility that 19 

is given to the Zoning Administrator by the zoning regulations.20 

  21 

  Specifically of concern to me are the changing of 22 

the entrances into the garage, the removal of the balconies, 23 

and the change of exterior materials from the drawings that we 24 

see.  I don't remember exterior materials being discussed, but 25 
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when we look at the -- compare the two sets of architecturals, 1 

the architecturals that went in front of the Zoning Commission 2 

had stone and face brick, and the architecturals that went for 3 

the building permit had pre-cast. 4 

  And I believe that's a major change in quality of 5 

material, and it's used throughout the building.  And I do not 6 

-- there is no reference to flexibility in exterior materials 7 

in the PUD order, and there's no reference or authority for the 8 

Zoning Administrator to change the quality of the design that's 9 

been approved through a PUD process.  10 

  VICE CHAIRPERSON RENSHAW:  Madame Chair, I would 11 

like to ask Ms. Hinton if it is her recommendation that this 12 

should be referred back to the Zoning Commission. 13 

  COMMISSIONER HINTON:  I think that the way -- a 14 

better way to have handled this would have been originally to 15 

send it to the Zoning Commission or to the Office of Zoning, 16 

have a determination made whether these were minor 17 

modifications or major modifications that required a public 18 

hearing.   19 

  I think at this point really the best procedure 20 

to follow is to send this project as it has been submitted for 21 

building permit to the Zoning Commission, have a public 22 

hearing, give the ANC a chance to voice an opinion, give all 23 

the citizen associations a chance to voice an opinion, go 24 

through the whole process of establishing parties and get the 25 
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information on the record and have the open communication, and 1 

open public process that a change in a PUD is required to have 2 

under the zoning regs. 3 

  I think that the changes were too significant to 4 

have been passed by the Zoning Administrator. 5 

  CHAIRPERSON CROSS REID:  So what gave me pause, 6 

Ms. Hinton, was in regard to the issue of the flexibility that 7 

was contained within the order that was promulgated by the 8 

Zoning Commission and what I noted when you spoke of the 9 

exterior, the materials that were changed from the exterior, 10 

that the items that they were given flexibility -- in which 11 

they were given flexibility, one of which was the location and 12 

design of the interior of the building, but it does not speak 13 

to the exterior of the building.  14 

  So specifically that is one of the items that you 15 

mentioned.  And also in our discussions earlier we spoke to the 16 

fact that it had been raised that the sight had been rezoned to 17 

C-3-C, which is s matter of right, and it gives more 18 

flexibility as well.   19 

  However, I think it was pointed out that the 20 

flexibility does not -- has to be within the scope of the PUD, 21 

and not to exceed that.  That was a problem area as well.   22 

  COMMISSIONER HINTON:   I have concerns with that 23 

statement by the Zoning Administrator that once a PUD is 24 

approved and the zoning has changed in connection with that 25 
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PUD, that then any use allowed in that zone is permitted on the 1 

site, and that's my understanding of a zone map amendment.   2 

  If you change the zone, then you can have 3 

whatever use is in the new zone.  When you do a PUD, it is a 4 

project specific approval.  It's a PUD with a C-3-C, but it's 5 

with the uses that the Zoning Commission looks at, that the 6 

Applicant claims that they are going to put in the building, 7 

that the ANC is aware of, that everyone is noticed about.   8 

  It is not a blanket approval to get a PUD for C-9 

3-C for one use that's allowed in C-3-C and then go and change 10 

it to any other use that's allowed in the zone. 11 

  That's my opinion.  So I really didn't agree with 12 

the Zoning Administrator's -- the way that he looked at that, 13 

and it troubled me because I look at a PUD as being project 14 

specific, and I think there's that expectation with a PUD that 15 

everyone knows what's being done.  This is not a matter of 16 

right zoning change, where then the land owner can go ahead and 17 

plan whatever it is that they want to do. 18 

  So I was greatly concerned with that 19 

interpretation, but in this case I want to say that the Zoning 20 

Commission's order was extremely flexible.  Many conditions had 21 

flexibility specifically put in, flexibility for the interior, 22 

flexibility to move the pedestrian entrances, flexibility to 23 

make changes as required by the Commission of Fine Arts.  24 

  So I think this -- as a PUD there was a lot of 25 
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flexibility in here, but I still believe that the plans that 1 

have gone for a building permit and that have been approved go 2 

beyond what was permitted by the order and what's permitted by 3 

the regs. 4 

  CHAIRPERSON CROSS REID:  And another issue that 5 

was raised -- thank you Ms. Hinton -- was in regard to the 6 

Commission of Fine Arts, and the assertion that it had been 7 

that they had recommended the elimination of the balconies.   8 

  In that particular instance, while it may have -- 9 

we don't know for sure if, in fact, it had come up in 10 

discussion.  Nonetheless, on the CFA letter from the Commission 11 

of Fine Arts, it does not make reference to those balconies, 12 

and it would have been very helpful to us had we been given 13 

maybe  a transcript of the meeting where there was some 14 

discussion or something that would defend that position that 15 

the balconies were -- that the Commission of Fine Arts had 16 

recommended the balconies being removed. 17 

  And I think that based on these various issues 18 

that had been brought to our attention, the best way to proceed 19 

would be to have it go back to the Zoning Commission, have a 20 

hearing and allow the -- there to be input from the parties 21 

regarding some of the changes so that everyone can be on the 22 

same page as to exactly what is going to be going on there and 23 

what type of impact it would have on the community. 24 

  VICE CHAIRPERSON RENSHAW:  And, Madame Chair, 25 
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this would allow for a full disclosure of the public amenities 1 

that this project will bring to the community, which is a very 2 

important part of the PUD process, and I was concerned that in 3 

this changeover those public benefits had been lost and the 4 

community wanted the chance to articulate concerns in a broader 5 

forum.   6 

  So I would support this going back to the Zoning 7 

Commission. 8 

  CHAIRPERSON CROSS REID:  Mr. Franklin, did you 9 

have any -- 10 

  COMMISSIONER FRANKLIN:  Madame Chair, if it's the 11 

will of the Board a majority to send this to the Zoning 12 

Commission, my inclination is to abstain on this vote because I 13 

might have to hear it when it comes back up to the Commission. 14 

  CHAIRPERSON CROSS REID:  Okay.  All in favor?  15 

Was there a motion? 16 

  COMMISSIONER HINTON:  No, and there are two other 17 

issues that we have to discuss. 18 

  CHAIRPERSON CROSS REID:  Okay.  All right. 19 

  COMMISSIONER HINTON:  The Appellants raised the 20 

issue about the -- that the Applicant did not comply with the 21 

environmental regulations.  And based on the information that's 22 

in the record, it's clear that DCRA made a determination when 23 

the permit -- when the building permit was filed, DCRA 24 

determined that the property was within the central employment 25 
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area, and therefore, there was an exemption available for 1 

complying with environmental regs. 2 

  We have found that that is not true by looking at 3 

the boundaries of the central employment area.  And so I 4 

believe that DCRA erred in applying that exemption to this site 5 

because the exemption is not available.   6 

  But nevertheless, it was clear from the testimony 7 

that the Zoning Administrator does not have the responsibility 8 

of making sure the environmental regulations are complied with 9 

before he or she signs off on the zoning part of a permit. 10 

  So as going to this appeal, that the Zoning 11 

Administrator did not err in any way with the environmental 12 

regulations, but we believe that DCRA did.  And that's 13 

something that we would hope DCRA will take a second look at.   14 

  And there was one other issue, and that is proper 15 

notice to the ANCs when the building permits are filed, and 16 

there's a lot of evidence in the record.  However, this is not 17 

an issue that is under the Board's purview.   18 

  So I don't believe that the Board should be 19 

making any determination as to whether it was done properly and 20 

what the remedy might be. 21 

  CHAIRPERSON CROSS REID:  Right.  I would agree 22 

because there are different schools of thought, and I wanted to 23 

get clear as to what, in fact, the rules are in regard to 24 

notice to the ANCs, and we didn't really have that information 25 
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to be able to assist us in making that determination.  1 

  VICE CHAIRPERSON RENSHAW:  Well, I would just add 2 

at this point that official notice begins when the papers are 3 

transmitted from the agency, in other words, from DCRA, to the 4 

ANC, and at that point upon receipt the clock starts.  5 

  CHAIRPERSON CROSS REID:  Okay.  Who made the 6 

motion? 7 

  Could you reiterate your motion please? 8 

  COMMISSIONER HINTON:  I would move that we grant 9 

the appeal and find that the Zoning Administrator erred in 10 

signing off on the building permits based on evidence in the 11 

record that the building plans did not comply in many ways with 12 

the plans that were approved by the Zoning Commission in the 13 

PUD approval. 14 

  CHAIRPERSON CROSS REID:  All right.  And that the 15 

Zoning Administrator exceeded his authority and his level of 16 

discretion. 17 

  COMMISSIONER HINTON:  In allowing flexibility, 18 

correct. 19 

  CHAIRPERSON CROSS REID:  Okay.  All right.   20 

 VICE CHAIRPERSON RENSHAW:  And are we recommending in 21 

this motion that this be referred back to the -- 22 

  CHAIRPERSON CROSS REID:  The Zoning Commission. 23 

  COMMISSIONER HINTON:  Yes.  Can that be part of 24 

our recommendation then? 25 
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  Is that part of our -- that we recommend that the 1 

project be sent to the Zoning Commission for full hearing for 2 

modification to the PUD. 3 

  CHAIRPERSON CROSS REID:  Did you second it? 4 

  VICE CHAIRPERSON RENSHAW:  Second. 5 

  CHAIRPERSON CROSS REID:  All in favor. 6 

  (Chorus of ayes.) 7 

  MR. HART:  Staff would record the vote as four to 8 

zero, the motion -- 9 

  COMMISSIONER FRANKLIN:  Three to zero, Mr. Hart. 10 

  MR. HART:  Three to zero, Mr. Franklin.  Three to 11 

one -- 12 

  VICE CHAIRPERSON RENSHAW:  Three, zero to one. 13 

  MR. HART:  -- Mr. Franklin abstaining. 14 

  VICE CHAIRPERSON RENSHAW:  It's three to zero to 15 

one. 16 

  MR. HART:  All right.  It reads as follows.   17 

  (The Commission conferred.) 18 

  COMMISSIONER HINTON:  Could you read that vote 19 

for us again so that we can hear it? 20 

  MR. HART:  Okay.  The vote is recorded as three 21 

to zero to one;  Ms. Hinton and Ms. Renshaw, motion seconded; 22 

Mr. Franklin abstaining.  The appeal's granted and the -- and 23 

it is to be returned to the Zoning Administrator and the other 24 

language. 25 
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  COMMISSIONER HINTON:  Let's try this. 1 

  MR. HART:  Yeah. 2 

  COMMISSIONER HINTON:  The vote is three to zero 3 

to one, motion made by Ms. Hinton, seconded by Ms. Renshaw, Ms. 4 

Sheila Cross Reid in favor, Mr. Franklin abstaining.  And the 5 

project is to be submitted by the Applicant to the Zoning 6 

Commission for a modification of a PUD.   7 

  MR. HART:  Okay.  Thank you.   8 

  There is one other -- there's an amendment or 9 

correction I'd like to make in the reading of the minutes.  The 10 

hearing dates were read as April 10th and 30th, 2001.  It 11 

should have read April 10th and May 1st, 2001.   12 

  Next case is Application Number 16694 of Benjamin 13 

and Julia Rowland, pursuant to 11 DCMR 3104.1 for a special 14 

exception under Section 223 to allow an addition to a single-15 

family dwelling not meeting the rear yard requirements, Section 16 

404, in an R-1-A district at premises 5129 Macomb Street, N.W., 17 

Square 1446, Lot 7. 18 

  The hearing date was May 1st, 2001.   19 

  The Board directed the following amendments be 20 

recorded:  that the site is zoned -- the site is zoned R-1-B 21 

and not R-1-A as advertised. 22 

  The Board amended the application to indicate 23 

that zoning relief is required from Subsection 2001.3(b) and 24 

223 of the zoning regulations.   25 
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  Also Andre F. Houston, the project's architect, 1 

is to provide a letter authorizing him to represent the 2 

Applicants.   3 

  The Board heard the facts of the case.  Board 4 

Member Anne Renshaw made a motion to approve the application; 5 

however, the motion failed for lack of a second.  The Board 6 

determined that the following information would be needed prior 7 

to making its decision: 8 

  Alternative development schemes for construction 9 

of the addition.  Specifically, the Applicants should explore 10 

other development options so that the narrowest part of the 11 

rear yard is not developed with the largest portion of the 12 

structure. 13 

  The additional information should be filed by May 14 

29th, 2001.  The Board scheduled a decision for June 5th, 2001. 15 

  Board members participating were Ms. Renshaw, Ms. 16 

Reid and Ms. Hinton.   17 

  CHAIRPERSON CROSS REID:  Okay, Board members.  I 18 

think this was an issue that you'd raised, Ms. Hinton, in 19 

regard to the addition. 20 

  COMMISSIONER HINTON:  Yes.  Madame Chair, since 21 

this is a variance, it's a very high standard for the Applicant 22 

to meet, and the Applicant, I believe, has not met that 23 

standard.  The Applicant has actually put into the record three 24 

or four alternatives of different additions that could be made 25 
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that would comply with the zoning regulations. 1 

  Some of them would be more disruptive of the 2 

internal configuration of the first level and others would be 3 

less so.  But nevertheless, I think that there are alternatives 4 

available that would be not very disruptive of the first level 5 

and also provide the space that the homeowners desire in their 6 

addition.    7 

  And I just can't -- I can't find any unusual 8 

character of this property that's causing a hardship in using 9 

it for a residential use and even in expanding the existing 10 

home to have the space that is desired.  So I would move that 11 

we deny the request for the variance.   12 

  CHAIRPERSON CROSS REID:  I would concur with 13 

that, Ms. Hinton.  I don't think that -- it was very difficult 14 

for them to be able to make that -- meet their burden of proof. 15 

 The first -- I think that the first prong of that test in 16 

regard to being unique and unusual, and then they did not -- 17 

were not able to demonstrate a practical difficulty.  So -- 18 

  COMMISSIONER HINTON:  Yeah.  I think the two 19 

reasons that were given by the Applicant are the sloped rear 20 

lot line.  But if you look at the based Atlas, every property 21 

on that street has a sloped rear lot line.   22 

  And the second one is the presence of the tree 23 

that -- what is stated is the house is farther back on the lot 24 

than other houses because of the tree, but if you look at where 25 
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the other houses are, that really simply isn't true.   1 

  So there isn't any information in the record that 2 

-- 3 

  CHAIRPERSON CROSS REID:  Is new that would be 4 

compelling enough to be able to -- 5 

  COMMISSIONER HINTON:  Grant the variance. 6 

  CHAIRPERSON CROSS REID:  -- make the argument for 7 

variance.   8 

  I didn't -- and it couldn't come under a special 9 

exception either.   10 

  COMMISSIONER HINTON:  It cannot, but it the 11 

regulations are changed it may be able to.  So I think -- 12 

  CHAIRPERSON CROSS REID:  Which regulations?  The 13 

ones that are -- 14 

  COMMISSIONER HINTON:  The regulations that apply 15 

to the nonconforming use.   16 

  MS. PRUITT:  Currently under Section 2001, which 17 

deals with nonconformity, it is before the Zoning Commission as 18 

-- 19 

  CHAIRPERSON CROSS REID:  That same little -- 20 

  MS. PRUITT:  Exactly.  They are in the process of 21 

sort of correcting those inconsistencies and hopefully will be 22 

-- 23 

  CHAIRPERSON CROSS REID:  So it's a possibility 24 

that perhaps once this is done, the Applicant could come back? 25 
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  MS. PRUITT:  Correct. 1 

  CHAIRPERSON CROSS REID:  Under special exception 2 

and it would be much -- 3 

  MS. PRUITT:  Because they would -- lack of 4 

conformity would not be an issue. 5 

  CHAIRPERSON CROSS REID:  Yes.  Okay.   6 

  COMMISSIONER HINTON:  Correct. 7 

  CHAIRPERSON CROSS REID:  Perhaps that is about 8 

the best that could be done in this instance. 9 

  All right.  Could I have a motion? 10 

  COMMISSIONER HINTON:  I move that we deny the 11 

request based on the reasons that we've just stated. 12 

  CHAIRPERSON CROSS REID:  Okay. 13 

  VICE CHAIRPERSON RENSHAW:  Second. 14 

  CHAIRPERSON CROSS REID:  All in favor. 15 

  (Chorus of ayes.) 16 

  MR. HART:  Staff would record the vote as three 17 

to zero to deny.  Three to zero to deny Case 16694.   18 

  CHAIRPERSON CROSS REID:  Okay.  Has Ms. Mitten 19 

come in? 20 

  (The Commission conferred.) 21 

  CHAIRPERSON CROSS REID:  Would you call the case, 22 

please. 23 

  MR. HART:  The next case is Application 16657, 24 

the Christian Praise Church, pursuant to 11 DCMR 304.1, for a 25 
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special exception under section 205 to establish a child 1 

development center for 20 children, two-and-a-half to five 2 

years old, and five children five to eight years old, and six 3 

staff in an R-1-B District at premises 3626 Alabama Avenue, 4 

S.E., Square 5668, Lot 34. 5 

  The hearing date was January 9, 2001.  Decision 6 

dates were March 6, 2001, May 8, 2001, and June 5, 2001. 7 

  Christian Praise Church filed an application with 8 

the Board of Zoning Adjustments on October 20, 2000, pursuant 9 

to 11 DCMR 3104.1 for a special exception under 11 DCMR 10 

subsection 205 to allow the Power to Become Childcare Center, 11 

PTBC, and its president, Minister Aaron M. Brooks, to use 12 

church annex property as a child development center. 13 

  The subject property is located at 3626 Alabama 14 

Avenue, S.E., Square 5668, Lot 34, in an R-1-B Zone District.  15 

The application was accompanied by a letter from the Zoning 16 

Administrator dated August 8, 2000, certifying the need for the 17 

required relief. 18 

  Christian Praise Church and PTBC are represented 19 

in these proceedings by the American University Washington 20 

College of Law, Community and Economic Development Law Clinic. 21 

 After hearing the case, the Board granted the application for 22 

a term of one year, subject to conditions. 23 

  Since three members of the Board will not have 24 

personally heard this case at the time the written, final 25 
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Decision and Order is to be issued, the Board is affording the 1 

parties to this case the opportunity under 1509(d) of the 2 

District of Columbia Administrative Procedure Act, D.C. Code 1-3 

1509(d) 1999, to file written exceptions and arguments with the 4 

Board concerning the proposed Decision and Order. 5 

  The Board has directed that any written memoranda 6 

containing exceptions and arguments be filed with the Board no 7 

later than the close of business, on Friday, May 25, 2001.  The 8 

Board also directed that prior to or at the time of filing a 9 

memorandum, the filing party must serve all the other parties 10 

to this case with a copy of their memorandum.  No reply or 11 

responsive memoranda will be accepted, and the Board will not 12 

hold oral argument on the exceptions and arguments. 13 

  Pursuant to D.C. Code 1-1509(d), parties may 14 

designate any portion of the exclusive record, that is, the 15 

file, transcript, and Zoning Regulations, to which they wish to 16 

call the Board's attention, but they may not introduce new 17 

evidence in connection with their exceptions or arguments. 18 

  The Board will review the proposed Decision and 19 

Order and any exceptions and arguments at its regular public 20 

meeting on Tuesday, June 5, 2001, and may take action to issue 21 

a final Decision and Order at that time. 22 

  The transcript of the hearing of the application 23 

and the Proposed Order were sent to each of the participating 24 

Board Members. 25 
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  The original participating members, the vote of 1 

3-0-2, were Ms. Sheila Cross Reid, Mr. Sockwell, Ms. Mitten to 2 

approve; Ms. Anne Renshaw, not present, not voting, and the 3 

third mayoral appointee, not participating in the case and not 4 

voting. 5 

  Participating Board Members are: Ms. Sheila Cross 6 

Reid, Ms. Anne Renshaw, Ms. Susan M. Hinton, and Ms. Carol J. 7 

Mitten. 8 

  The case is before you, Madam Chair. 9 

  CHAIRPERSON REID:  Thank you very much.  All 10 

right, Board Members, in this particular instance, the 11 

Applicant has filed an exception to the Board Order, in 12 

particular in regard to the term of one year.  So the Board's 13 

discussion is on that particular argument and essentially just 14 

basically going over some of the argument is that number one, 15 

the Board's proposed decision to place a one-year limit, time 16 

limit on the center's special exception to lack of space that's 17 

in the Board's findings of fact, and therefore violates the 18 

District of Columbia Administrative Procedures Act. 19 

  BOARD MEMBER HINTON:  Madam Chair, before we go 20 

any farther, I need to say that I did read the record so that I 21 

could participate. 22 

  But I also want to raise a question.  I hope it 23 

is a question that we can get a good answer to.  When I was on 24 

the Board previously, we had to go through this exceptions 25 
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process a number of times because a number of board members had 1 

left.  At that time, we were advised that the exceptions 2 

process is very limited in that the orders are sent out so that 3 

all the parties have a chance to comment as to whether they 4 

think the order represents what the Board did. 5 

  Does the order represent the decision?  That's 6 

what the exception process is for.  It is not proper to 7 

consider any requests for changes to the Board decision during 8 

the exception process.  That can only happen after the order 9 

has been issued.  Then every party has 10 days to submit 10 

requests for reconsideration. 11 

  CHAIRPERSON REID:  Right. 12 

  BOARD MEMBER HINTON:  So I would caution you.  13 

Unless that rule has changed, and I'm willing to hear that it 14 

has, but if the rule hasn't changed, then what we have in front 15 

of us is a request for reconsideration.  It should not be 16 

handled until the order has been issued. 17 

  MS. SANSONE:  Madam Chair, perhaps I can clarify. 18 

 I believe what Board Member Hinton has said is partially 19 

correct.  That one of the purposes of the exception process 20 

under the Administrative Procedures Act is to make sure the 21 

order does reflect the Board's decision. 22 

  The primary purpose, however, is that the 23 

Administrative Procedures Act is very concerned as a matter of 24 

fundamental fairness, that the individuals on a Board that are 25 
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going to make a decision about a case have personally been 1 

present during the hearing to review and hear all of the 2 

evidence and arguments that were being made.  This notion that 3 

the decision maker personally hear the case is very critical. 4 

  So the Administrative Procedures Act allows 5 

parties to make arguments about an order to board members.  The 6 

purpose again is board members who have not heard a case. 7 

  So the fundamental purpose is actually much 8 

broader than just pointing out any error or any deviation from 9 

the Board's verbal decision.  It is actually to allow the 10 

parties to personally address either in writing or it can even 11 

be oral, in this case it's in writing, to personally make their 12 

arguments to the people that are going to decide these cases. 13 

  So that the type of exceptions that were made in 14 

this case are actually properly before the Board.  They are 15 

similar to a motion for reconsideration or rehearing that might 16 

be made after.  But the Administrative Procedures Act does 17 

allow this type of argument to be made because again, there 18 

would be persons deciding the case that had not heard the case. 19 

 So it is properly before the Board and can be dealt with prior 20 

to the issuance of the order. 21 

  CHAIRPERSON REID:  So, Ms. Sansome, as I 22 

understand it, typically with the exception process before the 23 

order is issued, and the parties have an opportunity to address 24 

any mistake or any error that the Board may have made to the 25 
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new board members, and at the same time, I think I hear you 1 

saying that similar to the reconsideration which occurs after 2 

the order has been issued, it is an opportunity for the 3 

Applicant to raise any issue to the new board members or to the 4 

board members that are now sitting to any aspect of the case 5 

that they feel would warrant, would be so warranted.  Is that 6 

my understanding? 7 

  As a matter of fact, there's a fine line between 8 

the two, isn't there? 9 

  MS. SANSONE:  Well, yes, Madam Chair.  There is a 10 

fine line.  Of course that's why we cautioned in our 11 

instructions that there shouldn't be any new evidence being 12 

made in these arguments.  It's basically an opportunity to 13 

argue on the basis of the existing record. 14 

  CHAIRPERSON REID:  No new evidence? 15 

  MS. SANSONE:  New facts. 16 

  CHAIRPERSON REID:  What about the term?  I mean 17 

is that proper?  That this being an area that the Applicant 18 

feels they want to bring up. 19 

  MS. SANSONE:  Yes, Madam Chair.  This would 20 

actually be within the scope of the arguments that could be 21 

made. 22 

  I was concerned that the Applicants had attached 23 

a report. 24 

  CHAIRPERSON REID:  Right, right.  There is a 25 
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report that's new. 1 

  MS. SANSONE:  That report would be not allowed. 2 

  CHAIRPERSON REID:  We would not be able to 3 

consider that, but in regard to the term, you are saying that 4 

that argument we could consider? 5 

  MS. SANSONE:  Yes, Madam Chair, you may consider 6 

that argument. 7 

  BOARD MEMBER HINTON:  I guess then at this point 8 

my concern is that there was a different person that voted on 9 

this.  I felt that decided it.  There was another vote that 10 

decided it, and now we're removing that vote from the decision. 11 

  It just seems like we're putting in a different 12 

person's opinion. 13 

  CHAIRPERSON REID:  Well what happened in that 14 

instance, there were three people.  That was me, and Mr. 15 

Sockwell, and Ms. Mitten.  Mr. Sockwell and myself raised an 16 

issue.  We were very concerned about the one-year term.  The 17 

only reason why we voted was because we did not want to deny 18 

the Child Development Center completely.  So we went along with 19 

that particular vote, not because we were in agreement to the 20 

one-year term.  It is because we did not want to see the 21 

Applicant not have an opportunity to be able to operate. 22 

  That is what has caused the contention, I think. 23 

  BOARD MEMBER HINTON:  So if our corporation 24 

counsel is comfortable that we are proceeding properly, I have 25 
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no problem with that.  I think whether we do this now or 1 

whether we issue the order and then have reconsideration in the 2 

end -- 3 

  CHAIRPERSON REID:  It will amount to the same. 4 

  BOARD MEMBER HINTON:  It will amount to the same 5 

thing. 6 

  My concern was one of procedure, so I am 7 

satisfied that we can go ahead. 8 

  CHAIRPERSON REID:  Okay.  Now the Board's 9 

proposed decision to place a one-year time limit on the 10 

Center's special exception is lacks space on the findings of 11 

fact and therefore violates the District of Columbia's 12 

Administrative Procedures Act. 13 

  The Applicant in this instance contends that 14 

within the evidence that was before us at the time there was 15 

not anything that was presented that would corroborate a 16 

position that a one-year term would be required or would be in 17 

the best interests of this particular application. 18 

  I think that some of the information that was 19 

raised was the fact that there was some testimony that there 20 

was a childcare center there before and there were some 21 

problems with that one.  A lot of the testimony that came up in 22 

our position spoke to that particular childcare center.  In 23 

this particular instance, the Applicant had engaged attorneys, 24 

pro bono attorneys from American University's Law School, to 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 42 

give them guidance. 1 

  As such, they moved to make sure that all of the 2 

objections were met.  They provided the parking.  They put in 3 

measures to mitigate the traffic problems.  The contention is 4 

that there was not anything that corroborated the point that 5 

they should have only one year. 6 

  COMMISSIONER MITTEN:  If I could, Madam Chair, 7 

just speak to the issue about the one year.  There is evidence 8 

in the record that one year is appropriate because that is the 9 

term of the obligation that they have to lease the property.  10 

So the childcare center can only occupy the property for a year 11 

because that is the term of their lease.  So I think in terms 12 

of whether or not there is evidence in the record that a year 13 

is appropriate, I would say there is evidence in the record 14 

that one year is appropriate. 15 

  CHAIRPERSON REID:  I am not in belief with that, 16 

Ms. Hinton. 17 

  COMMISSIONER MITTEN:  I'm Ms. Mitten. 18 

  CHAIRPERSON REID:  I'm sorry, Ms. Mitten.  Did 19 

you have that copy of the lease? 20 

  COMMISSIONER MITTEN:  I think that was given in 21 

oral testimony. 22 

  CHAIRPERSON REID:  I don't remember hearing 23 

anything about a -- 24 

  COMMISSIONER MITTEN:  It's also in our order, in 25 
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our findings of fact, page 5, number 11.  They have a year-to-1 

year lease with the church. 2 

  CHAIRPERSON REID:  A year-to-year lease is 3 

different from a one-year lease. 4 

  COMMISSIONER MITTEN:  How is it different? 5 

  CHAIRPERSON REID:  Well because each year 6 

basically you have one year and then you have the option to 7 

renew every year.  Then often with most leases you have a one-8 

year lease that then gives you the opportunity to continue.  So 9 

if this says year-to-year, that does not mean that it's one 10 

year. 11 

  COMMISSIONER MITTEN:  Well, my recollection from, 12 

and we could clarify it, I don't have the transcript from the -13 

- yes, I guess I do.  I believe that the testimony was that it 14 

was a one-year lease, and not that there were options to renew. 15 

 But in either case, we don't have the year or the lease in the 16 

record.  We only have the testimony. 17 

  CHAIRPERSON REID:  Because I think they were 18 

asking for five years, was it?  So that seems strange that if 19 

they only had a lease for year that would not be -- obviously 20 

that would not be an obstacle because of the fact that they 21 

made it very clear to us that they needed at least five years. 22 

  COMMISSIONER MITTEN:  Again, I don't recall that 23 

they were asking for a specific term.  I think that assigning 24 

the term just came up in the discussion about the conditions. 25 
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  CHAIRPERSON REID:  I think that that was typical, 1 

which we normally assign a term of at least five years for 2 

child development centers.  I think that was kind of an 3 

assumptive type of position that they had taken. 4 

  COMMISSIONER MITTEN:  Maybe just to take that 5 

point all the way home, in terms of whether or not there is a 6 

finding of fact about anything related to a term, the only 7 

finding of fact that there would be is related to the term of 8 

the lease.  There isn't anything to support a five-year term 9 

other than tradition of the Board.  There is not a finding of 10 

fact related to this case that would support a five-year term. 11 

  CHAIRPERSON REID:  I think that in this instance 12 

we're talking about something was restricted, and if it's going 13 

to be something that is more restrictive then I would think 14 

should be some type of information or data that would support 15 

why in fact one year. 16 

  COMMISSIONER MITTEN:  Well I am just speaking to 17 

the point that is being made by the Applicant, which is that 18 

there is not a finding of fact that relates to the term 19 

specifically. 20 

  I am just saying there isn't anything that 21 

supports a five-year term.  Whether or not a five-year term 22 

could be supportable for other reasons, I am just saying there 23 

is nothing in the record. 24 

  CHAIRPERSON REID:  Discussion? 25 
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  COMMISSIONER MITTEN:  If you'd like, if you could 1 

just give me a minute, I could probably find when we were 2 

questioning the minister about the term of the lease. 3 

  CHAIRPERSON REID:  Okay. 4 

  COMMISSIONER MITTEN:  If you'd like to go on and 5 

have a discussion with maybe Ms. Hinton and Ms. Renshaw and 6 

then I'll keep looking. 7 

  CHAIRPERSON REID:  All right.  Then so we'll come 8 

back to that. 9 

  Then the second argument was that the Board's 10 

proposed decision to place a one-year time limit on the 11 

center's special exception lacked basis in substantial evidence 12 

of record, and therefore violates the District of Columbia's 13 

Administrative Procedures Act. 14 

  That also goes to the issue raised earlier in 15 

regard to the church, that the daycare center that was there 16 

before had some problems, and the new director had now taken 17 

steps to try to mitigate whatever problems that were raised, 18 

which is typical in these instances when there is a new daycare 19 

center coming in.  They had I think bent over backwards to do 20 

more than what would be normally expected to try and make sure 21 

that they did not have adverse impact on the community. 22 

  Any discussion on that argument? 23 

  The third one was the one-year term limit fails 24 

to promote the health, safety, and general welfare of the 25 
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children of the District of Columbia.  In that regard, I would 1 

like to mention that I do agree with the Applicant in that over 2 

in that area of Southeast Washington, we have to be sensitive 3 

to the fact that there are problems that are inherent that may 4 

not necessarily be all over the city, such as the fact that the 5 

daycare centers are in need.  There are also people who -- 6 

welfare-to-work programs that require that they have daycare in 7 

order to be able to obtain jobs. 8 

  When you talk about the health or safety and 9 

general welfare of the children of the District of Columbia, 10 

you have to look to certain things like this daycare center was 11 

one of the rare, extremely rare facilities that provided night 12 

care and weekend care.  We have people who cannot work because 13 

of the fact that they cannot find childcare at night or on the 14 

weekends because that's the only thing that is available to 15 

them.  I know the welfare-to-work programs have a lot of jobs 16 

that are in the hotel and restaurant industry that require 17 

night work. 18 

  The health aspect comes from the fact that as a 19 

result of many citizens not being able to find night care or 20 

adequate care, that they have to leave the children at home or 21 

sometimes leave the children at home or uncared for in order to 22 

be able to work.  Many of the people who need this night care 23 

and daycare, and these are the people I know, are trying to get 24 

off welfare or they are coming out of rehab programs, and as a 25 
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condition of that, drug rehab programs, they have to have 1 

employment.  Some of the employment that's available to them is 2 

only during these hours.  So daycare in that instance is very 3 

important.  Other than that, they are restricted as to what 4 

type of jobs they can take. 5 

  Now remember, our job is to try to mitigate 6 

adverse impact.  Adverse impact comes in other forms other than 7 

just traffic and noise.  If you have situations where people 8 

can't get jobs or can't work, then you have other types of 9 

social ills that are occurring in the community like drugs, 10 

prostitution, violence, crime. 11 

  I think that in an instance where you have a 12 

facility that wants to provide daycare -- I keep saying 13 

daycare, but care of the children all hours of the day and 14 

night, to be able to provide a service to the community to 15 

offset some of the adverse impact that our communities are 16 

plagued with, it would be instructive for us to try to do what 17 

we can to see if we can be open minded as to the term. 18 

  Now the aspect of the fact that it imposes a 19 

financial burden on the church to have to come back in less 20 

than a year as well as the fact that it takes away from the 21 

stability of that community and that church, that church 22 

daycare center because of the fact that it is very difficult to 23 

get people to contract to bring their children to a daycare 24 

center that only has a term of one year.  They don't want to 25 
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uproot their children that quickly.  They want to have a place 1 

where they can provide some stability.  For some of them, 2 

that's the only type of stability that they have in their lives 3 

for their kids as well. 4 

  As the fact that in order to get loans to ready 5 

the daycare center, they have to demonstrate that they are 6 

going to be there for some time.  If it's just for a year, it 7 

has a negative impact on their credit worthiness. 8 

  I think that when you look at the staffing, to be 9 

able to attract staff, stable staff, it is very hard to get 10 

people who only will take a job when they know it's a 11 

possibility to only be for one year. 12 

  As well as the fact that for the most part, 13 

daycare centers, they have to incur expenses to set up the 14 

daycare center, to get the facilities in proper order and 15 

condition.  A one year term just smacks to me of insensitivity 16 

to the plight of citizens in parts of our communities that may 17 

not have necessary representation on this Board. 18 

  As such, I would very strongly recommend that we 19 

do allow them to have the five-year term, a five-year term in 20 

order for them to be able to properly operate and for them to 21 

be able to  provide their community with a very needed service. 22 

  I would move that we approve the application, 23 

that we amend it to the term for five years. 24 

   Is there a second?  Okay.  Further 25 
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discussion or another motion? 1 

  VICE CHAIRPERSON RENSHAW:  Just let me say here 2 

first of all, I want to state that I have read the record, just 3 

to reaffirm that, and have read in the submission, the 4 

Applicant's memorandum that was presented to the Board.  I read 5 

it with interest.  Just to note for the record that Ms. Reid 6 

was quoted at length in this submission to the Board.  I only 7 

wish that the Applicant had perhaps farmed in some of the 8 

comments of the other Board Members who had originally 9 

participated in the case. 10 

  I don't think that a one-year time limit is an 11 

extraordinary circumstance.  Many a small business, and we have 12 

to realize that this daycare center can be classified as a 13 

small business, runs into the problems that have been talked 14 

about and discussed at length in this appeal or in this 15 

memorandum back to the Board. 16 

  It is the fact that small businesses do have to 17 

go after money.  They do have to lock in space.  They do have 18 

to go after clients.  Here the clients are the little children. 19 

 So that it is not unusual for small businesses to have these 20 

kind of circumstances with which to deal. 21 

  But I would argue that this is a wonderful 22 

opportunity for the church and the daycare center to show what 23 

can be done in a one-year period to get moving rather quickly, 24 

to put into place what they had proposed to the Board, and to 25 
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work with the parents in the community as far as the benefits 1 

that the daycare center will bring to the children within that 2 

one-year period. 3 

  They argue in this memorandum about the 4 

difficulty of preparing, time spent preparing to come back to 5 

the Board of Zoning Adjustment.  I think their good record and 6 

their activities on behalf of the children in the neighborhood 7 

are going to speak volumes.  That is what the BZA would be 8 

looking at, not how much time the Applicant would be spending 9 

with attorneys to plead a case.  The best case is going to come 10 

from those parents who have been very satisfied with the work 11 

of the Board. 12 

  As far as the business of having only a one-year 13 

timeframe to sign up children, one can also take the point of 14 

view that parents look to a shorter period of time to sign up 15 

the children so that they can see whether or not the child is 16 

acclimated to the setting.  Many parents, I would suspect, 17 

don't want a long-term commitment with any daycare center, to 18 

give the parents the flexibility of changing scenes if that is 19 

the case after one year.  I don't know about the contract 20 

arrangements with parents. 21 

  But it's also a chance for the Applicant, if they 22 

are going to plead the case discouraging parents from bringing 23 

their children to the center, as spoken about on page 13 of the 24 

memorandum, there should be some survey to substantiate those 25 
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kinds of claims. 1 

  To discourage people, that's a blanket statement. 2 

 I have no way to know whether or not that is an accurate 3 

statement.  We don't know.  So I would state that it is going 4 

to be the action of the center that is going to plead the very 5 

positive case for the childcare center if indeed the childcare 6 

center comes back within the year to the BZA. 7 

  CHAIRPERSON REID:  Other comments? 8 

  COMMISSIONER MITTEN:  I did find the excerpt in 9 

the record, just to make that clear. It's open to some 10 

interpretation, I suppose. 11 

  VICE CHAIRPERSON RENSHAW:  What page would that 12 

be one? 13 

  COMMISSIONER MITTEN:  It's on page 168 at the 14 

bottom.  I asked the question how long is the lease.  Mr. 15 

Brooks responded, "We have a year-to-year lease.  It goes from 16 

12 months and then in the 11th month, we review the lease every 17 

11th month and go forward."  That's precisely what it says. 18 

  CHAIRPERSON REID:  Any other comments? 19 

  BOARD MEMBER HINTON:  Well, I would like to put 20 

on the record that I have listened to everything everyone has 21 

said.  I in reading the material and thinking about other cases 22 

and the real consequences of a one-year timeframe, I do think 23 

it is unreasonable to allow a new use and a new user and limit 24 

it to one year. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 52 

  I think that either the Applicant has met their 1 

standard of proof in demonstrating that they can operate a 2 

facility without adversely affecting the neighborhood, in which 3 

case the Board would approve it, or they haven't, in which case 4 

the Board would deny it. 5 

  But I think that what we have with the decision 6 

of yes, you can do it, but only for a year, is what we're 7 

really saying is we're not sure you have met your burden.  I 8 

don't agree with that.  I think in this case the burden of 9 

proof has been met.  I think that a one-year timeframe is 10 

unreasonable to expect to be able to get a group of parents to 11 

bring their children, and then train those parents for what is 12 

expected and how they can use this facility to their benefit 13 

without affecting the people who live nearby.  That is not 14 

going to happen overnight.  That is probably going to take some 15 

time. 16 

  You know, people tend to do I think what is most 17 

convenient until they are educated that that is really not 18 

working well for somebody else.  Some of these issues about 19 

traffic and double parking and all that, people are going to do 20 

it until they learn that they really shouldn't do it.  If they 21 

learn that if they continue to do it, it is likely that the 22 

childcare center will close and their children will not have a 23 

place to go, they are going to be more motivated.  But that's 24 

something that is going to take some time.  I think that we 25 
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need to recognize it. 1 

  Before I heard anybody say anything this morning, 2 

I was thinking that three years, I think, is a reasonable time. 3 

 That is probably not uncommon for facilities like this.  Other 4 

cases that I have sat on have had a variety of timeframes.  I 5 

have never seen one year.  I don't think that this can be 6 

established and operate and really even have a good sense of is 7 

it working in a year. 8 

  When you think that our backlog of cases is four 9 

or five months, they are going to have to in order to not sort 10 

of be operating outside of their approval, they are going to 11 

have to put in their submission in six or seven months.  I 12 

don't think that is enough time to get them up and running, and 13 

get a group of parents in that can learn how this facility 14 

needs to be operated so that it doesn't affect the neighbors. 15 

  I think three years is more reasonable.  I do 16 

think such a small timeframe is going to affect their ability 17 

to get clients because as a mother of two young children, I 18 

would not want to get my children started at a facility and not 19 

have a reasonable anticipation that that facility is going to 20 

be there for the next three years, which is the time that my 21 

children would need it.  You know? 22 

  I wouldn't want to take my children some place 23 

for a year and then another place for another year, or even 24 

have to wait until the 11th month to find out if on the 13th 25 
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month my kids have a place to go.  I mean that is not giving 1 

these people a fair chance at operating a facility. 2 

  So I am willing to go to the five years at the 3 

outset.  I would prefer to go to three years.  I am not willing 4 

to vote for only one year because I think that is unreasonable. 5 

  COMMISSIONER MITTEN:  Madam Chair, can I respond 6 

to Ms. Hinton? 7 

  CHAIRPERSON REID:  Yes. 8 

  COMMISSIONER MITTEN: One of the things that you 9 

said was that you feel that in the beginning, or if I can just 10 

sort of consolidate what I heard you say, is in the beginning 11 

they won't be meeting the standard because they have a learning 12 

curve, that parents need to be educated about the policies and 13 

so on.  So if we bring them back in a year, it is not enough 14 

time for them to actually be complying.  That is the concern. 15 

  That is the concern I had, which is the community 16 

was through this before.  They are significantly impacted by 17 

Ann Beers Elementary School and all the traffic associated with 18 

that.  There are a number of other daycare centers in the area. 19 

 They are on a busy street, all the stuff that's in the record. 20 

  So the concern is, is that how long does the 21 

community have to wait?  Why should they have to wait at all.  22 

The burden starts the day that the approval is granted.  My 23 

concern from the beginning is that this community is already 24 

significantly impacted by these non-residential uses, so if in 25 
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a year they can't prove that they have met the burden, then 1 

they don't get to stay.  They need to be able to prove that in 2 

the short run because there are so many conditions, in order to 3 

make the order palatable, there are a lot of conditions.  4 

There's a lot of uncertainty associated with those. 5 

  We had the same discussion when we deliberated it 6 

before.  I am very sympathetic to the things that Ms. Reid said 7 

about the needs of the community, but that is not the standard 8 

for the special exception.  It is the impact of the use on the 9 

residential neighbors.  I'm sorry, but I think that is where 10 

the priority has to lie. 11 

  CHAIRPERSON REID:  Well, let me just jump in here 12 

because I think that you are incorrect.  I think that when you 13 

talk about adverse impact, again, Ms. Mitten, you have to 14 

realize it's not always just about traffic and parking, if in 15 

fact there are things being done to mitigate those that are 16 

perceived.  There was considerable amount of testimony here in 17 

support of this daycare center, notwithstanding the fact that 18 

even though there may be a few daycare centers over there, but 19 

there is still a dire need for daycare centers, and 20 

particularly one who provides night care and weekend care.  21 

That is not something that -- this is the first time I have 22 

seen or heard of such a facility. 23 

  That's a real fire alarm.  We are going to 24 

adjourn.  That's a real fire alarm so we have to vacate the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 56 

building. 1 

  (Whereupon, the foregoing matter went off the 2 

record at 11:30 a.m. and went back on the record 3 

at 12:00 p.m.) 4 

  CHAIRPERSON REID:  I will resume our morning 5 

session. 6 

  Okay.  I think when we left off I was in the 7 

process of speaking, so I'll continue.  This is in regard to 8 

the term.  I was saying that when we speak of adverse impact, 9 

in some instances there are other things to consider.  In this 10 

instance, I was pointing out that adverse impact could be 11 

parking and it could be traffic, noise or trash or the like.  12 

But I think that the Applicant put into place measures to 13 

mitigate that with providing parking, as well as drop-off and 14 

pick-up, and the trash removal, and the like. 15 

  Now other problems that could cause adverse 16 

impact in the community are things that pertain to the fact 17 

that in this instance there is a need for daycare centers.  We 18 

received letters from St. Timothy's Child Development Center.  19 

We got information from St. Timothy's Child Development Center 20 

before and after care, and also Ann Beers Elementary School 21 

facilities have waiting lists.  As such, they are in favor of 22 

this particular facility moving forward. 23 

  The adverse impact I was speaking of is in regard 24 

to people who are unable to take work, jobs because they don't 25 
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have daycare.  When they don't get jobs, then that of course 1 

increases other neighborhood instability and problems, 2 

contribute to crime, contribute to a lack of the welfare and 3 

health of the community.  Not to mention the fact that children 4 

are sometimes left home alone because they don't have adequate 5 

facilities to be able to take their children to. 6 

  In addition to that, in regard to this aspect of 7 

take a child to daycare center for one year, I would agree with 8 

Mrs. Hinton, having a child myself.  There was no way I would 9 

take my child anywhere that could not provide me with hopefully 10 

complete childcare services until my child was ready to go to 11 

nursery school or to go to kindergarten. 12 

  Just like any other parent, no mother wants to 13 

take their child -- it's very disruptive to take a child to a 14 

new place anyway, but to have to take them to a new place and 15 

then the following year, when they are at a very fragile age, 16 

to have to uproot them and take them somewhere else so that 17 

they can be traumatized all over again is not something that 18 

most people want to do. 19 

  Also, the ANC did not have any objection to this 20 

particular application.  There were several letters of support. 21 

 The opposition for the most part was due to the previous 22 

daycare center, not this daycare center.  I don't think that is 23 

fair to make that kind of connection between one and the other. 24 

  Last point is that perhaps a compromise would be 25 
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that the church had already stipulated that they were going to 1 

have periodic meetings with the community to determine if there 2 

is any problems or anything of that nature.  Perhaps there 3 

could be contained within the order something that would 4 

require there be a community liaison, where the church would 5 

be, the Applicant would be made aware of any problems that may 6 

arise other than the provisions that are already put in place 7 

like the contract that they have everyone to sign who goes to 8 

the daycare center, as well as penalties imposed.  In fact, 9 

that they are violations. 10 

  I don't know anything more that any applicant 11 

could possibly do coming before this Board, unless from 12 

hereafter, am I to understand that all special exceptions are 13 

going to be for one year?  Is this something new, we're setting 14 

a precedent here?  I mean I have to understand because Mrs. 15 

Hinton made a good point.  I said most daycare centers were for 16 

five years and six years since I've been on this Board, but I 17 

would have to accept her correction.  I have seen some for 10 18 

years.  I am just wondering is this something that's new, that 19 

we're going to do this for all special exceptions now if there 20 

is some opposition? 21 

  COMMISSIONER MITTEN:  If you are asking me, I 22 

have never advocated for a one-year term before.  I think there 23 

are extenuating circumstances here because the neighborhood is 24 

so heavily impacted. 25 
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  CHAIRPERSON REID:  But there is a waiting list 1 

for child development centers, for childcare.  Ms. Mitten, you 2 

have to understand, this community needs child development 3 

centers. 4 

  COMMISSIONER MITTEN: But what you are suggesting 5 

is that without regard to which sites are most appropriate to 6 

meet that need, because the need exists, that we should approve 7 

it for whoever would ask for it. 8 

  CHAIRPERSON REID:  I think that we should listen 9 

to the community, the people who live there, who are raised 10 

there, who have knowledge of that community.  If the ANC had a 11 

problem, they would be here to oppose it.  They did not.  You 12 

have people who live right there who are coming into us saying 13 

we need this, we want this, we feel this will be good for our 14 

community, as well as the PTA from the school, the same school 15 

Ann Beers, that has a before and after, saying they need more. 16 

 We have to listen to that community. 17 

  I mean this community has to be given the same 18 

consideration as every community in this city.  We have to look 19 

at it from a holistic point of view.  What is in the best need 20 

of this particular community?  If this is what the people are 21 

saying that they need and they want, and there is a great 22 

demand for it, then why would you penalize someone who is 23 

trying to come in and to do something to improve the community 24 

over there? 25 
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  COMMISSIONER MITTEN:  I don't consider the one-1 

year term a penalty. 2 

  CHAIRPERSON REID:  It is. 3 

  COMMISSIONER MITTEN:  Actually the pending 4 

question was Ms. Hinton had raised some issues.  I had 5 

responded to her and I was hoping that she would then follow up 6 

on what I had posed back to her about your notion about the 7 

fact that there's going to be this period of impact until the 8 

center is up and running, and that is giving them the benefit 9 

of the doubt that they are capable of meeting the conditions.  10 

So could she respond to that? 11 

  BOARD MEMBER HINTON:  I guess the way I think 12 

about it is I think every special exception that we approve 13 

moves into a neighborhood and things are different.  I think it 14 

is hard to quantify what those differences are and at what 15 

point, where you draw the line between different but still 16 

acceptable, and different and not acceptable. 17 

  What I am looking at in this record is DPW has 18 

said that they don't believe that traffic or parking will be a 19 

problem.  So I am relying on that.  But I also believe that any 20 

time you have something new, there are going to be instances 21 

where people take advantage or people don't do sort of the 22 

right thing, where somebody might double park in front of the 23 

building to get their child rather than pulling into the ally 24 

which is sort of the planned way that this is going to happen. 25 
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  I think it is unreasonable for us to expect that 1 

a special exception will never have any negative impact on the 2 

community.  I think the reason that we write the conditions is 3 

to control those to the extent that they can be controlled, you 4 

know, and to try to make especially the applicants aware of 5 

what is expected and what the community concerns are so that 6 

they can run their business to the best of their abilities to 7 

lessen those effects and lessen the impacts, and to not be 8 

disinterested in what the concerns of the community are. 9 

  So I guess if I thought that there would be 10 

traffic and parking issues that would be ongoing, that would be 11 

not solvable, then I would just think that we shouldn't approve 12 

it.  But in this case, based on an assessment of what DPW said 13 

and then OP went out and sort of looked at actually what's 14 

happening in those intersections and determined that they think 15 

that it is workable. 16 

  You know, any time we have a plan like this, if 17 

they do what they have planned to do, it's workable.  If they 18 

disregard all of the things that are in our conditions, it is 19 

going to not be workable.  It is going to have very serious 20 

effects on the neighborhood. 21 

  So I think that we have to write the conditions 22 

that we feel are necessary to make the special exception work, 23 

and be reasonably comfortable that that is what will happen. 24 

  I guess my concern is that the enforcement of 25 
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zoning seems to be not working very well throughout the city.  1 

So the Board grants variances and special exceptions and the 2 

Zoning Commission grants PUDs, and people have a certain 3 

expectation of what that is.  You know, there are conditions, 4 

you must do this, you can't do that.  That is what the Board 5 

and Zoning Commission are supposed to do. 6 

  But then there's supposed to be a zoning 7 

enforcement, where people can really call and say, "You know, 8 

they are only allowed to have this many children, and they have 9 

this many.  We want something done about it."  I think people 10 

have the reasonable expectation that it should be done quickly, 11 

within a week, within a week.  What we really have is very 12 

little zoning enforcement, and things are never done. 13 

  I sense that your concern with this is based on 14 

the assumption that there won't be zoning enforcement 15 

available.  Is that? 16 

  COMMISSIONER MITTEN:  I mean that's part of it, 17 

but it's also a very difficult order to enforce because of the 18 

nature of the conditions. 19 

  CHAIRPERSON REID:  Because of the nature of the 20 

conditions?  Could you -- 21 

  COMMISSIONER MITTEN:  I am going to elaborate on 22 

that.  A lot of the concerns related to the traffic, in part 23 

will there be adequate access to the parking and will the 24 

parents use the parking, and then will the parents not actually 25 
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park, but just drop off. 1 

  That requires staff to be available for I would 2 

say at least a one-hour period, and it requires multiple staff 3 

members to be available because the notion is as soon as 4 

someone comes with a child, they walk out and get the child.  5 

Well then if someone else comes up, then there needs to be 6 

another -- you know, and parents are impatient, so if there is 7 

no one coming, they are going to park the car, and they are 8 

going to park it wherever.  So that is a very difficult order 9 

to enforce. 10 

  We are relying a lot on how this thing is going 11 

to be operated.  There is no track record for the operator in 12 

terms of running a childcare center.  I guess it's a double-13 

edged thing, which is, we have poor enforcement and then add to 14 

that this is a difficult order to enforce. 15 

  So that's why I have a lot of concerns. 16 

  BOARD MEMBER HINTON:  We have had other child 17 

development centers where one of the conditions was that during 18 

the morning drop-off and the evening pick-up periods, staff 19 

members would be available and stationed at the entrance.  If 20 

it needs to be -- I think this is only up to 30 children, so I 21 

don't know whether that would need one or two people, you know, 22 

what number of people exactly it would need. 23 

  But I think that that is a condition that we may 24 

want to add because I agree with you, that if parents have to 25 
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park their cars, get out and walk the children in, they are 1 

going to be there longer than if they can stop the car and let 2 

one of the caregivers help the child get into the building. 3 

  Again, I agree with you.  Not only is that hard 4 

to enforce, it is going to be extremely difficult to enforce 5 

with the current set-up that we have. 6 

  VICE CHAIRPERSON RENSHAW:  Madam Chair? 7 

  CHAIRPERSON REID:  Just let me just say this.  To 8 

my knowledge, all of the conditions that we put on any special 9 

exception is hard to enforce.  So what is new about this? 10 

  COMMISSIONER MITTEN:  Some are easier to enforce 11 

than others.  I mean if it's a quantitative thing. 12 

  CHAIRPERSON REID:  But I mean for the most part 13 

that is something we are plagued with the fact that we do the 14 

best that we can given the circumstances in front of us.  There 15 

are some things beyond our control.  A lot of it is based on 16 

just faith that, just trust that based on what they have given 17 

us, look at the entire picture and to see the mechanism that 18 

they are putting in place to mitigate problems proactively 19 

before they happen.  I was impressed with that. 20 

  They put a lot of time and energy to address 21 

whatever problems that could possibly arise in order to be able 22 

to provide the services they wanted to provide. 23 

  But as far as enforcement is concerned, that is 24 

the same problem we have, be it campus plans or anything else. 25 
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 We don't have the authority at this point to be able to do 1 

anything about it.  So that's not anything different.  It's not 2 

uncommon. 3 

  COMMISSIONER MITTEN:  Well, I think the nature of 4 

the condition is within our control.  I think some conditions 5 

are easier to enforce than others.  I will give you an example. 6 

  If, for instance, you say to an applicant well 7 

you have to have a dumpster and here is where you have got to 8 

put it, if they don't have the dumpster, you take a picture, 9 

you take it to the Zoning Administrator, and you say, "See, 10 

there's the photograph, it shows there's no dumpster."  Okay?  11 

It is easy to quantify and easy to provide evidence. 12 

  If someone is operating outside of their hours 13 

that they are permitted, that requires that you have a zoning 14 

inspector go during the hours that they are operating that they 15 

are permitted.  Or if in this case the staff -- 16 

  CHAIRPERSON REID:  Of course, Ms. Mitten, I 17 

understand that.  What I'm saying to you, the point I'm making, 18 

please, is that certainly there are some conditions that are 19 

discernible as far as enforcement is concerned. The point I am 20 

making, however, is that for the most part in any special 21 

exception that we have, be it a big development downtown or be 22 

it a campus plan or any other special exceptions, for the most 23 

part we do it on faith or trust. 24 

  There are rarely instances where we can quantify 25 
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a violation, but for the most part they are imposed.  People 1 

come to us all the time and the second time around when they 2 

were supposed to have done something or come to us within a 3 

certain period of time, and they are in violation.  But the 4 

only thing that we can do I think is to impose the conditions, 5 

with the understanding that in good faith, the Applicant is 6 

going to do their best to comply.  They have to convince us. 7 

  I think in this instance, the Applicant has bent 8 

over backwards to try to convince us that they will mitigate 9 

the perceived problems that the opposition raised to the best 10 

of their ability.  What more could you ask than that? 11 

  VICE CHAIRPERSON RENSHAW:  All the more reason to 12 

ask that the daycare center return in one year.  The incentive 13 

is the renewal of the permit.  What I'm talking about 14 

incentive, incentive to make sure that these conditions are 15 

adhered to. 16 

  But I just want to point out that under a special 17 

exception there is the language that this will not tend to 18 

affect adversely the use of neighboring property.  I am a bit 19 

concerned, and therefore in support of a short-term limit, 20 

about these extended hours.  It seems that the hours of this 21 

daycare center are Monday through Friday, 6:00 a.m. to 7:00 22 

p.m., 8:00 p.m. to midnight on Friday evenings, and 8:00 a.m. 23 

to midnight on Saturday.  It must be 8:00 a.m. to midnight on 24 

Friday. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 67 

  But in any case, that is going to put a big 1 

burden on the community. 2 

  CHAIRPERSON REID:  Why? 3 

  VICE CHAIRPERSON RENSHAW:  Because of the traffic 4 

and the noise.  There are going to be families coming for the 5 

children at late hours when in this residential neighborhood, 6 

quiet is shall we say expected. 7 

  So I am just saying that with these extended 8 

hours, which are very ambitious hours, and perhaps very needed 9 

hours, that a one-year timeframe is reasonable to make sure 10 

that those hours are not a burden on the neighborhood with cars 11 

driving up, with doors slamming, with children coming out to 12 

the cars at late hours, people who would be late beyond 13 

midnight, so therefore the operation stays open.  We hope that 14 

that would not be the case.  But in any case, there is the 15 

chance that these are going to take place. 16 

  Although, Ms. Reid, you talk about faith and 17 

trust, I would hope that that would be the case.  However, I 18 

think that in this circumstance, a one-year limit would be 19 

shall we say the best route to go with the invitation to the 20 

daycare center to return in a year, tell us about how well it 21 

has been brought together with the community, the neighbors, 22 

the parents whose children are in the daycare center, and then 23 

there is the option of course for extending it for a five-year 24 

period or whatever the Board deems is necessary. 25 
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  CHAIRPERSON REID:  Well, the fact of the matter 1 

is you have people in the community who are never going to be 2 

happy, never going to be satisfied.  Those same people will 3 

come back.  They know that they are under the gun.  Those same 4 

people will come back next year and raise opposition and put 5 

these people out of business.  That is the risk that they are 6 

taking.  Wherein, over a longer period of time, over five 7 

years, there is more opportunity for people to be able to see 8 

how things are going to work out. 9 

  The first year may be one that there is a 10 

learning curve.  There may be some violations.  There may be 11 

some problems.  But those problems, given time, could be worked 12 

out, if you say just one year. 13 

  Now when I asked you why would that be a problem 14 

as far as the drop-off and pick-up with regard to the hours, my 15 

thinking is if you've got 30 kids, you've got 30 kids.  Some 16 

will be picked up at 6:00, some at midnight.  Those that will 17 

be picked up at midnight -- have you been over there on Alabama 18 

Avenue?  It is a very highly visible and highly trafficked 19 

street.  It is a major thoroughfare.  So a car coming to pick 20 

someone up, you are not going to be able to discern the sound 21 

from that car coming from the rest of all the traffic and noise 22 

on that particular block. 23 

  My feeling would be that there would be a smaller 24 

percentage of people coming to pick their children up at 25 
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midnight.  But nonetheless, these people are still under a 1 

contract to do so in such a manner that would not be 2 

disruptive. 3 

  Again, to me, this whole aspect of one year does 4 

not make any sense.  My whole point I'm making here today is if 5 

you are going to do this for this particular application, then 6 

is this something that is going to set a precedent for all 7 

special exceptions, no matter where it is and for what 8 

business, what use?  A one year? 9 

  COMMISSIONER MITTEN:  By asking that question, 10 

you don't appreciate the special circumstances that prevail 11 

here and why -- 12 

  CHAIRPERSON REID:  There is nothing special about 13 

these circumstances other than anywhere else.  My question is -14 

- 15 

  COMMISSIONER MITTEN:  Like I said, you don't 16 

appreciate the special circumstances. 17 

  CHAIRPERSON REID:  Are you going to put a one-18 

year term on all special exceptions? 19 

  COMMISSIONER MITTEN:  No, ma'am. 20 

  CHAIRPERSON REID:  Then why this one? 21 

  COMMISSIONER MITTEN: I am not going to repeat 22 

myself.  I think I have covered that thoroughly. 23 

  I would like to put a motion on the floor and 24 

let's just see if we can get anything off the ground. 25 
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  CHAIRPERSON REID:  I'm not finished talking.  1 

Because to me it's selective.  I think that if you are going to 2 

impose any type of precedent or if you are going to have a 3 

policy, that it should be applicable to all residents, all 4 

communities, all wards across the city at all times.  I don't 5 

think that you should make an example or exception for this 6 

particular case compared to all the other cases that we deal 7 

with.  I think that that is grossly unfair and unreasonable. 8 

  COMMISSIONER MITTEN:  May I make a motion, Madam 9 

Chair? 10 

  CHAIRPERSON REID:  Sure. 11 

  COMMISSIONER MITTEN:  I move approval of the 12 

order as it was written, with the one-year term. 13 

  VICE CHAIRPERSON RENSHAW:  Second. 14 

  CHAIRPERSON REID:  Okay.  So the motion failed.  15 

We have a split. 16 

  I'm sorry.  All in favor? 17 

  Opposed? 18 

  MS. PRUITT:  The motion fails for lack of a 19 

majority.  Motion made by Ms. Mitten, seconded by Ms. Renshaw 20 

to approve order as written. 21 

  I would suggest the next step is that we have Mr. 22 

Griffis, the new member, read the record and you take this back 23 

up at your July meeting.  That is an option. 24 

  CHAIRPERSON REID:  Well, the fact of the matter 25 
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is that if in fact the child development center is trying to 1 

start up in September, I think that imposes an additional 2 

burden on them because it's another month gone by, and they 3 

would have to have some understanding of what they are going to 4 

do so they can get started doing it prior to -- not putting it 5 

off to July. 6 

  I think that certainly there should be some 7 

instance where -- some room where there could be compromise so 8 

that we will be able to do two things.  One, allow the daycare 9 

center to open because there is a dire need.  Apparently this 10 

is falling on deaf ears, some board members, but there is a 11 

dire need for this daycare center.  They need to get started.  12 

They have to get their financing.  They have to get on track. 13 

  Two, deal with this issue of the term in such a 14 

way that there is some -- as we've done in other cases, where 15 

there is compromise and there is some type of mitigation or 16 

some type of conditions that would satisfy all the Board 17 

Members to the point that we can dispose of this particular 18 

case today. 19 

  VICE CHAIRPERSON RENSHAW:  I would like to just 20 

point out that these ears are not deaf.  I think that we have 21 

had a very thorough discussion of this.  We just have divergent 22 

points of view. 23 

  I want to ask at this point, what is the 24 

procedure?  Because there is in motion an order.  There has 25 
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been a vote.  Does that order still continue?  In other words, 1 

is the clock ticking down to when that order is going to be 2 

released? 3 

  CHAIRPERSON REID:  Ask Ms. Sansome. 4 

  MS. SANSOME:  Madam Chair, Board Member Renshaw, 5 

no.  There is no clock ticking on this in terms of any 6 

effectiveness of the order.  The order cannot be issued until 7 

the Board, with at least three members voting to issue the 8 

order, there really is nothing out there governing the 9 

Applicant or this case. 10 

  COMMISSIONER MITTEN:  I think there might be a 11 

way to proceed without you compromising your strongly held 12 

views, is if we voted for a one-year term, they could start 13 

with that understanding that they would have a one-year term.  14 

Then at the next meeting after Mr. Griffis has read the record, 15 

you can make a motion or Ms. Hinton could make a motion for 16 

reconsideration of the term.  Mr. Griffis would have read the 17 

record at that point.  The term will be -- I mean we are all in 18 

agreement about everything but the term. 19 

  CHAIRPERSON REID:  But how can they start?  They 20 

have to get their financing.  To give them one year at this 21 

point in time, they would still have to try to get financing, 22 

credit costs, try to get kids lined up to open at the daycare 23 

center.  Then if next month it fails, then all of that effort 24 

and money has just gone down the drain.  I don't think that 25 
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these people are rich. 1 

  COMMISSIONER MITTEN:  I just offer that as one 2 

way to proceed, given that you have this concern.  I mean it 3 

could be -- we don't know how it is going to turn out in July. 4 

 So right now they have nothing. 5 

  CHAIRPERSON REID:  But there is a month.  There 6 

is one whole month that will go by before they will know 7 

whether or not they can even proceed at all. 8 

  VICE CHAIRPERSON RENSHAW:  Not if we vote today. 9 

 That is a good idea, Ms. Mitten. 10 

  CHAIRPERSON REID:  Why would you do that?  What 11 

could they do with that? 12 

  VICE CHAIRPERSON RENSHAW:  They can start to 13 

organize their school. 14 

  CHAIRPERSON REID:  How? 15 

  VICE CHAIRPERSON RENSHAW:  How can they do it?  16 

They can have their lessons plan put in order.  They can go to 17 

the bank.  Small businesses have to contend with this all the 18 

time. 19 

  CHAIRPERSON REID:  No.  Not like this. 20 

  VICE CHAIRPERSON RENSHAW:  They do too.  They do 21 

too. 22 

  CHAIRPERSON REID:  I am a small business, and I 23 

can assure you that when you go to the bank, you better have 24 

your ducks lined up. 25 
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  VICE CHAIRPERSON RENSHAW:  They obviously have a 1 

plan of action for one year.  They have known about the one-2 

year term now for how long? 3 

  When was that vote taken, Ms. Mitten?  March? 4 

  COMMISSIONER MITTEN:  March. 5 

  VICE CHAIRPERSON RENSHAW:  All right, so a couple 6 

of months.  They have had a couple of months to plan for the 7 

most immediate contingency, which is one year.  I would expect 8 

that daycare center to have the operation going forward with 9 

that plan for one year. 10 

  Now if they had been able to prevail here and get 11 

a longer term, then they would have perhaps adapted portions of 12 

their operating plan.  But there is nothing to prevent them for 13 

getting underway.  That is what the parents, I would think the 14 

parents in the neighborhood were interested in sending their 15 

children to this daycare center, would like to know, that this 16 

operation is on the way, is on route to opening in September.  17 

It can be that. 18 

  CHAIRPERSON REID:  No.  It is too unstable. 19 

  VICE CHAIRPERSON RENSHAW:  It is not unstable.  A 20 

one-year term can be an incentive to renewal. 21 

  CHAIRPERSON REID:  Who is going to send their 22 

children?  I mean why do you think that -- 23 

  VICE CHAIRPERSON RENSHAW:  I have no survey in 24 

hand of who is going to use this daycare center. 25 
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  CHAIRPERSON REID:  But why would you think that 1 

those parents over there would be willing to send their 2 

children? 3 

  VICE CHAIRPERSON RENSHAW:  I can't speak to that. 4 

  CHAIRPERSON REID:  To a daycare center that they 5 

weren't sure it's going to go forward. 6 

  VICE CHAIRPERSON RENSHAW:  Mrs. Reid, we don't 7 

have any data on that.  So I am just picking up on what Mrs. 8 

Mitten has proposed.  It seems to be a sensible suggestion so 9 

that the clock can tick and the daycare center can plan, and 10 

they can. 11 

  CHAIRPERSON REID:  No, I don't think that's 12 

viable. 13 

  VICE CHAIRPERSON RENSHAW:  It is very viable. 14 

  COMMISSIONER MITTEN:  If I could just say, I mean 15 

it's a suggestion, if you don't like the suggestion and you 16 

don't have an alternative suggestion then I would suggest that 17 

we move onto the next case, because we are not going to reach 18 

any kind of agreement here today. 19 

  CHAIRPERSON REID:  Well at this point in time I 20 

don't want to -- what I don't want to do is cause the Applicant 21 

any further burden.  I am just at a loss as to if we would 22 

serve them well to take a vote for the one year, and then take 23 

it back up again in July?  That does not make a lot of sense to 24 

me. 25 
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  COMMISSIONER MITTEN:  We are going to take it up 1 

again in July anyway.  I mean if this thing is going to move 2 

forward -- 3 

  CHAIRPERSON REID:  If we take a vote today, why 4 

would we take another vote in July? 5 

  COMMISSIONER MITTEN:  Well the reason that I had 6 

suggested that we do that is because then you could get the 7 

input of Mr. Griffis, who perhaps would be in favor of a longer 8 

term. 9 

  CHAIRPERSON REID:  Then we would just hold off 10 

until then. 11 

  COMMISSIONER MITTEN:  That is another 12 

alternative.  I was offering a second alternative because your 13 

concern was they wouldn't be able to move forward because they 14 

wouldn't have a decision in hand.  Well, they could have a 15 

decision in hand. 16 

  BOARD MEMBER HINTON:  Excuse me.  Could I just 17 

offer a suggestion?  I don't think that we have to put this off 18 

for a month.  We can ask Mr. Griffis to read the record and we 19 

can have a special public meeting next Tuesday morning before 20 

our hearing, so that we could at least have a decision in a 21 

week.  I think that is a lot more reasonable than putting it 22 

off for a month. 23 

  MS. PRUITT:  It also allows the applicant, if the 24 

vote doesn't go the way they want, not only to ask you for 25 
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reconsideration but then it starts the clock for the Court of 1 

Appeals.  So it allows them then to go to the Court of Appeals 2 

if they choose. 3 

  BOARD MEMBER HINTON:  Could we give that a try? 4 

  CHAIRPERSON REID:  No, I think that would be 5 

good.  I mean one week to allow Mr. Griffis to read it, and 6 

then to take the vote.  That would be on the -- what date is 7 

that, next week? 8 

  MS. PRUITT:  Yes, that's June 12th at 9:00. 9 

  CHAIRPERSON REID:  Would that give us enough time 10 

or should we make it 8:30?  How is our calendar that morning? 11 

  MS. PRUITT:  You have four cases that morning.  12 

One is a use variance, which can be difficult.  The others are 13 

house additions.  Two use variances, and two house additions.  14 

So if you would like 8:30, that's fine. 15 

  CHAIRPERSON REID:  8:30 is fine with me. 16 

  Ms. Mitten? 17 

  COMMISSIONER MITTEN:  I would prefer 9:00, but -- 18 

  MS. PRUITT:  It is my understanding that this 19 

case has been continued -- I mean that this will be continued 20 

to an 8:30 public meeting, special public meeting on June 12th, 21 

as the first item.  We will get the record to Mr. Griffis to 22 

read. 23 

  MR. HART:  The next case, Application 16697 of 24 

Edward J. and Patrick (sic) K. Yates, pursuant to 11 DCMR 25 
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3104.1, for a special exception under Section 223, to allow an 1 

addition to a single-family dwelling not meeting the lot 2 

occupancy requirement under Section 403 in an R-4 district at 3 

premises 1631 Harvard Street, N.W., Square 2591, Lot 1056. 4 

  The hearing date was May 8th, 2001.  The Board 5 

amended the application to indicate that a variance is required 6 

pursuant to 3013.2 from the area requirements, nonconformity, 7 

under 2001.3. 8 

  The Board heard the facts of the case and 9 

requested the following from the Applicant:  dimensional first 10 

floor plan. 11 

  The Board asked the Office of Zoning staff to ask 12 

ANC-1E to provide another letter to the Board.  The revised 13 

letter should be placed on the ANC's stationary, faxed directly 14 

to the Office of Zoning, and signed by the ANC's chairperson or 15 

vice chairperson. 16 

  The Board is scheduled to make a decision at its 17 

June 5th, 2001 public meeting.  The Applicant's submission is 18 

due -- was due on May 22nd, 2001. 19 

  Participating Board members:  Ms. Sheila Cross 20 

Reed, Ms. Susan Morgan Hinton, Ms. Anne Renshaw, and Ms. Carol 21 

J. Mitten. 22 

  The case is before you, Madame Chair. 23 

  CHAIRPERSON CROSS REID:  Okay.  In this 24 

particular case, we had asked that the Applicant provide us 25 
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with a letter from the ANC, I think.  Let me see.  Yes, the 1 

ANC-1E in regard to their position in this particular case, as 2 

well as the fact that we wanted it to be on the letterhead, 3 

signed by the chairperson or vice chairperson. 4 

  And we do have that letter in our file, and the 5 

letter basically states that there was no opposition, and that 6 

the Commission unanimously voted to support the zoning 7 

variance, and that there was a quorum present.  There was a 8 

quorum present.  So, therefore, they would be afforded the 9 

great weight to which they're entitled. 10 

  And also we asked that there be a dimensioned 11 

first floor plan, and we now have that in our file so that we 12 

can get an idea as to how it would lay out. 13 

  So Board members, the decision is before us.  Is 14 

there any discussion? 15 

  Ms. Hinton, I think that you asked about the 16 

dimensioned floor plan.  Is this acceptable to you? 17 

  MEMBER HINTON:  Yes, Madame Chair, it is. 18 

  CHAIRPERSON CROSS REID:  Okay.  I'd move approval 19 

of this application. 20 

  VICE CHAIRPERSON RENSHAW:  Second. 21 

  CHAIRPERSON CROSS REID:  I think that they have 22 

met their burden of proof.  With the special exception, there 23 

was no adverse impact.  There was no opposition to the 24 

application, and I don't think that granting the application 25 
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would impair the integrity of the zoning regulations. 1 

  All in favor? 2 

  (Chorus of ayes.) 3 

  CHAIRPERSON CROSS REID:  Opposed? 4 

  (No response.) 5 

  MR. HART:  Staff will record the vote as four to 6 

zero, Ms. Reid, Ms. Renshaw to approve. 7 

  The next case is Application 16682 of W.F. 8 

Equipment Corporation, pursuant to 11 DCMR 3104.1, for a 9 

special exception to allow new residential development 10 

consisting of five row dwellings under Section 353 and pursuant 11 

to Subsection 3103.2 for variances under Section 401 and 405, 12 

from the lot area, lot width, and side yard requirements for 13 

one semi-detached dwelling, Lot 361, and a variance under 14 

Section 402 from the FAR requirements for the five new 15 

dwellings in the R-5-A district at premises 5516 to 5526 Hunt 16 

Place, N.E., Square 5204, Lots 31 to 36. 17 

  The hearing date was May 8th, 2001. 18 

  The Board requested the following submissions 19 

from the Applicant: 20 

  Landscape plan and final trading plan; 21 

  Existing grading plan; 22 

  Construction agreement with the ANC; 23 

  And to explore the possibility of regrading the 24 

rear of the site so that the garage is underground. 25 
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  Submissions were due May 30th for a decision at 1 

the June 5th, 2001. 2 

  Board members participating were or are Ms. Susan 3 

Morgan Hinton, Ms. Anne Renshaw, Ms. Carol Mitten, Ms. Sheila 4 

Cross Reid. 5 

  CHAIRPERSON CROSS REID:  Okay.  Thank you. 6 

  MR. HART:  The case is before you, Madame  Chair. 7 

  CHAIRPERSON CROSS REID:  Thank you, Mr. Hart. 8 

  Board members, if you remember, this was with 9 

regard to the houses -- I think they were prefab houses that 10 

were going to be place on the lots. 11 

  VICE CHAIRPERSON RENSHAW:  Modular. 12 

  CHAIRPERSON CROSS REID:  Modular.  Isn't that 13 

prefab? 14 

  VICE CHAIRPERSON RENSHAW:  It is. 15 

  CHAIRPERSON CROSS REID:  Yeah.  Housing that was 16 

going to be placed on the lots over at 5516 and 5526 Hunt 17 

Place.  If my memory serves me correctly, the Applicant 18 

received quite a bit of support, and I don't think there was 19 

any opposition. 20 

  Now, the Board requested that the Applicant 21 

submit to us the following: 22 

  One, the landscape plan.  So let's take a look at 23 

that.  I think that it is now depicting where exactly the 24 

plants and trees are going to go, with a better idea of how 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 82 

that's going to look. 1 

  Any comments or discussion about the landscape 2 

plan? 3 

  MEMBER HINTON:  Yes.  I hesitate to do this, but 4 

I find myself going here anyway.  Both the landscape plan and 5 

the grading plan are absurd in what they're proposing.  The 6 

landscape plan for many reasons, but they have shrubs that are 7 

going to get way too big, and they're planting them right next 8 

to the house.  They're planting Bradford pears, which no 9 

landscape architect in their right mind has proposed a plan for 10 

the last 20 years because everyone knows that they have in 11 

maturity serious trouble.  The angles of the branches are so 12 

severe, and the trees get very heavy weighted, and so with a 13 

high wind storm, the branches break, and the trees fall apart. 14 

  It's not a good tree.  Nobody in the business is 15 

even specking it anymore.  This just demonstrates to me that I 16 

don't know who did this plan, but I don't think that they have 17 

been in the loop for quite a while. 18 

  The grading is even more absurd than that.  If 19 

you look at the grading plan, these are modular houses.  So 20 

they're -- you know, you understand what they're made out of.  21 

There's a house where the first floor is at an elevation of 22 

109, and the ground at the back of the house is at 119.  The 23 

ground is ten feet above the first floor. 24 

  You can't do that on a modular house.  I mean, 25 
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you can't do that.  If you're going to have a building wall 1 

that's in the ground, it has to be made out of concrete block 2 

or some other kind of material. 3 

  So this grading plan is not even workable.  The 4 

reason we asked them to look at it is because of the difference 5 

in grades from front to back.  They have some unique 6 

opportunities to provide a certain kind of townhouse, which 7 

they apparently haven't looked into at all, and I think 8 

actually they're still not even aware of what they're doing 9 

here. 10 

  In addition to that, the most troubling thing 11 

here is in the front yard, they have put a drainage swale in 12 

every one of those driveways.  Instead of having a driveway 13 

that is nicely, gently sloped from the street up to the house, 14 

these driveways go down and then back up. 15 

  You know, why do you want to create a drainage 16 

situation like that.  There are times when you have to do that. 17 

 I can tell you for this grading, it absolutely is unnecessary, 18 

and you never would do it unless there's no other alternative 19 

because it doesn't work well.  You end up having water ponding 20 

in the front yards.  The water gets into the cracks.  The 21 

driveways don't last very long.  It's just really poor.  It's 22 

very poor site planning. 23 

  I'm concerned that I think these drawings were 24 

hastily prepared by someone of limited knowledge and ability.  25 
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They were sent into this record.  There are notes on these.  1 

"This plan is for conceptual purposes only."  This is not an 2 

engineered site plan. 3 

  Well, guess what.  Zoning regulations require an 4 

engineered site plan, not some bogus, quasi plans with lines 5 

that don't mean anything and don't work. 6 

  And the same thing on the landscape plan.  "This 7 

plan is prepared without" -- well, wait a minute.  Where is 8 

this?  I have to find this note because it was just 9 

unbelievable. 10 

  COMMISSIONER MITTEN:  It's Number 3 on the left-11 

hand side under "General Notes." 12 

  MEMBER HINTON:  No. 13 

  COMMISSIONER MITTEN:  No?  That's not what you 14 

were looking for? 15 

  MEMBER HINTON:  Oh, wait.  I'm sorry.  I can't 16 

find it.  It was -- well, whatever.  I'm sorry.  I can't find 17 

that note, but I just think that these plans are pretty much 18 

ridiculous, and I don't believe the Applicant has any intention 19 

of building this.  I don't think they know what they want to 20 

build.  I don't think they've taken the time to do the 21 

engineering work that's required to find out what it is they 22 

want to do with the site. 23 

  And that's what's required in the zoning 24 

regulations in order for this Board to make a decision.  So it 25 
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troubles me to an amount that you can't imagine. 1 

  At this point, I mean, I don't know.  Do we just 2 

defer a decision or do we -- we dismiss the application or deny 3 

the application based on the fact that they haven't supplied 4 

information in the form that we need it? 5 

  I mean, I guess that would be my recommendation. 6 

  COMMISSIONER MITTEN:  Well, if I could just 7 

interject, in addition to the concerns that you raised, which 8 

I'm glad you did because you have more expertise in this area 9 

than I do, they did not respond to our request to consider 10 

whether or not they could use whatever grading opportunities 11 

there were in the rear yards to eliminate the need for an FAR 12 

variance. 13 

  And anybody is free to correct me if I'm wrong, 14 

but I don't see -- I don't see the burden of proof being met 15 

for these variances.  I don't see the extraordinary condition, 16 

and these -- these -- these houses are just too big for these 17 

lots in this zone. 18 

  CHAIRPERSON CROSS REID:  Well, I think that I 19 

would agree with Ms. Hinton in regard to the fact that we had 20 

requested a landscape plan and a grading plan, and it was 21 

supposed to be done professionally and with the correct -- you 22 

know, in the correct type of format that would be acceptable to 23 

this Board. 24 

  And after Ms. Hinton has given us the benefit of 25 
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her knowledge in this regard, we find that it falls short of 1 

what -- of not only what the Board needs, but what they need to 2 

do in order to be able to do to build those houses; that going 3 

in, they have demonstrated that they have got problems already. 4 

  And I don't know if it's a lack of -- I mean, I 5 

don't know what the problem could be because I think we made it 6 

very clear as to what was needed.  I don't know if they took 7 

what was profit to them seriously or what the situation was, 8 

but it doesn't make sense to me, Ms. Hinton. 9 

  Say a landscape plan, and if you look at it from 10 

a layperson's point of view, it looks like they've done that, 11 

you know,  They put the trees there, but then when you analyze 12 

it and look at the type of tree, and you know that this is not 13 

a workable tree, I don't understand how they don't know that, 14 

and why would they select that tree, of all the trees to bring 15 

to the Board? 16 

  That to me, it -- it suggests that there's a lack 17 

of professional input there, and they just kind of piecemealed 18 

(phonetic) it together to come before the Board. 19 

  I mean, logic tells me that no one would do that 20 

unless they didn't know better. 21 

  MEMBER HINTON:  Right.  Bradford pear was the 22 

tree of choice 20 years ago.  It was the miraculous, new, 23 

wonderful tree, grew quickly, blooms beautifully, provides a 24 

nice level of shade, not a lot of litter, not a lot of trash.  25 
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It was the star tree until they got 20 years old, and then we 1 

started realizing that after 20 years, the branches get so 2 

heavy that they fall off. 3 

  Well, at that point, it's not a good tree anymore 4 

because there are trees that will live for 100 years or 200 5 

years without a similar problem.  So there are a ton of 6 

Bradford pears planted everywhere, and we're going to lose most 7 

of them, and anybody in the business now knows that you don't 8 

plant them. 9 

  The State of Maryland actually sort of encourages 10 

you not to plant then anywhere at all because they're just 11 

trouble. 12 

  CHAIRPERSON CROSS REID:  That's what I'm 13 

wondering.  How do they come -- I'm just wondering.  Why would 14 

they select that?  If you're saying that anyone in the 15 

business, any landscape architect knows this, I'm just 16 

wondering are they getting bad information. 17 

  You know, sometimes you hire people to do a job, 18 

and they impress you that they know what they're doing, and 19 

then they come up with something short, something just 20 

completely out of whack.  I'm just wondering if, in fact, they 21 

understand that that what they did was not what was appropriate 22 

here. 23 

  MEMBER HINTON:  I don't know that.  I found the 24 

note that was so troubling to me.  If you look at Note No. 4 on 25 
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this, "landscape details added May 20th, '01, for review 1 

purposes only." 2 

  They might as well just write here, "You know 3 

what?  We have actually no intention of building this, but 4 

we've drawn a pretty picture because somebody asked us to do 5 

it." 6 

  CHAIRPERSON CROSS REID:  Disclaimer. 7 

  MEMBER HINTON:  That's what that note means. 8 

  Well, it's not acceptable for this Board to have 9 

a note that says "for review purposes only." 10 

  So I also agree, Ms. Mitten.  I had forgotten the 11 

bigger picture, and that is I don't think that the burden of 12 

proof has been met to justify the variances either, and I do 13 

believe that given the size of these lots, these are very big 14 

houses. 15 

  And, yes, they're the houses that people want to 16 

buy, but when you have a smaller lot, you have to make some 17 

sort of accommodation.  So maybe they need to have fewer houses 18 

here or, you know, do something else, but these are huge homes 19 

for the lots they have in this zone.  Any additional kind of 20 

deck, you know, if it's above the ground, would not be allowed. 21 

  There are some problems with this development, 22 

and I don't think that they me their burden and justified the 23 

variance, to begin with. 24 

  CHAIRPERSON CROSS REID:  Well, you know, my 25 
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thought about that is that they came in with the -- they 1 

presented to us that they were trying to build some affordable 2 

housing in this area, that it's a blighted area over there, and 3 

know that there is a need for this type of housing. 4 

  However, I don't know if we were to just 5 

completely turn it down  that that would just take the project 6 

off the table or if we deferred it and allowed them to come 7 

back with something that was more in keeping with compliance 8 

with the zoning regulations.  I don't know if that would be the 9 

solution. 10 

  I don't have a problem with deferring it, but I 11 

would hate to just completely, you know, just let them lose 12 

their opportunity in that community to have those new homes 13 

because new homes are something that's at a premium. 14 

  COMMISSIONER MITTEN:  Madame Chair, if I could --  15 

  CHAIRPERSON CROSS REID:  All over the district. 16 

  COMMISSIONER MITTEN:  -- I think affordable 17 

housing -- I mean, affordable housing is an issue that the City 18 

Council is facing, that that Zoning Commission is facing, and I 19 

think we're all keenly aware of the need for it. 20 

  One of the injustices that happens sometimes is 21 

that the housing that gets built looks good when the people 22 

walk in the front door, and it doesn't wear well, just like a 23 

Bradford pear looks pretty when it's first planted, and in the 24 

long term there are problems, just like the issues with the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 90 

driveways that Ms. Hinton pointed out, which is that there's 1 

going to be drainage problems. 2 

  There's going to be problems with having the back 3 

yards that are so high above the grade of the first floor. 4 

  So I think notwithstanding the fact that I don't 5 

think they've met their burden of proof related to the 6 

variances, I think that this project has the capacity of really 7 

being a disservice to the people that would ultimately live 8 

there because it's not well designed. 9 

  And that's, you know, not what anybody wants. 10 

  MEMBER HINTON:  I agree, and I think that we need 11 

to find ways to solve the affordable housing need other than 12 

approving variances that allow substandard housing.  That's not 13 

really doing anybody any good. 14 

  VICE CHAIRPERSON RENSHAW:  I have the feeling 15 

when the testimony was given that this was almost a fait 16 

accompli because of all of the pressure points that were 17 

presented to the BZA, such as the need, the largest track of 18 

land over in that vicinity, and how quickly the construction 19 

can be accommodated with the least disruption to the neighbors. 20 

  And of course, their very quick agreement to 21 

shotgun these plans that have not  sat well with the Board 22 

today. 23 

  I agree with Ms. Mitten that the injustices are 24 

very apparent.  One of the worries is that this would be a 25 
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substandard construction, and given the lack of shall we say 1 

sound engineering plans, one could only assume at this point 2 

that they would be too rushed and too substandard, and then we 3 

would be faced with what to do with these dwellings in a number 4 

of years.   5 

  We would be having someone come back before the 6 

Board to tear down these dwellings.  Meanwhile the area is more 7 

blighted. 8 

  So I would recommend that -- I would recommend -- 9 

I would move that we not approve; we deny this application 10 

based on the lack of sound and comprehensive information 11 

presented to this Board, that they have not met their burden of 12 

proof. 13 

  MEMBER HINTON:  I would second the motion. 14 

  CHAIRPERSON CROSS REID:  I think I would agree 15 

with that, given the fact that while, yes, there is as Ms. 16 

Mitten pointed out -- and I did, too -- that there is such a 17 

need for affordable housing, particularly in this area, seeing 18 

the caliber of the construction and seeing the kinds of 19 

problems that are already apparent going in, what we don't need 20 

to see is an exploitation of that community to the point that 21 

you have, as Ms. Renshaw pointed out, substandard housing just 22 

thrown up any kind of way, any who (phonetic), without any 23 

regard to the zoning regulations, safety, health and welfare of 24 

the citizens who would probably be occupying those houses. 25 
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  So I certainly do also agree that they have not 1 

met the burden of proof. 2 

  Any further discussion? 3 

  All in favor? 4 

  (Chorus of ayes.) 5 

  CHAIRPERSON CROSS REID:  Opposed? 6 

  (No response.) 7 

  MR. HART:  Opposed, no.  Staff will record the 8 

vote as four to zero to deny. 9 

  CHAIRPERSON CROSS REID:  All right.  Is that the 10 

last case for the morning? 11 

  MR. HART:  Yes. 12 

  CHAIRPERSON CROSS REID:  Okay.  That then 13 

concludes the morning sessions.  Is there anymore discussion, 14 

comments, the like? 15 

  MR. HART:  Oh, the minutes. 16 

  CHAIRPERSON CROSS REID:  That's right.  Thank 17 

you, Mr. Hart. 18 

  MR. HART:  Okay.  There are four sets of minutes, 19 

Madame Chair. 20 

  CHAIRPERSON CROSS REID:  Okay.  The first one is 21 

for May the 1st.  The Board members involved in that, at that 22 

meeting, were Ms. Reid, Ms. Renshaw, Ms. Hinton, and Mr. 23 

Franklin. 24 

  MEMBER HINTON:  Madame Chair, I have one 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 93 

amendment to these.  1 

  CHAIRPERSON CROSS REID:  Okay. 2 

  MEMBER HINTON:  This is on  the second page, Case 3 

16696.  In the recording of the vote, which is the last 4 

paragraph, the word "not" was left off of that very last line. 5 

 I think it should say, "The Zoning Commission member and the 6 

third mayoral appointee not present, not voting," and it just 7 

says "present, but not voting." 8 

  CHAIRPERSON CROSS REID:  Oh, okay. 9 

  MR. HART:  Okay. 10 

  CHAIRPERSON CROSS REID:  Do we have a proxy, Mr. 11 

Franklin? 12 

  MR. HART:  Yes, we have a proxy for Mr. Franklin 13 

and he approved. 14 

  CHAIRPERSON CROSS REID:  Do we have a motion? 15 

  MEMBER HINTON:  I would move approval with the 16 

amendment. 17 

  VICE CHAIRPERSON RENSHAW:  Second. 18 

  CHAIRPERSON CROSS REID:  All in favor? 19 

  (Chorus of ayes.) 20 

  MR. HART:  Okay.  The second set of minutes, from 21 

May the 8th:  Ms. Reid, Ms. Renshaw, Ms. Hinton, and Ms. 22 

Mitten. 23 

  VICE CHAIRPERSON RENSHAW:  I so move. 24 

  MEMBER HINTON:  And I second. 25 
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  CHAIRPERSON CROSS REID:  All in favor. 1 

  (Chorus of ayes.) 2 

  CHAIRPERSON CROSS REID:  Did -- let's see. 3 

  MR. HART:  Four to zero.  Ms. Renshaw.  Who 4 

seconded it?  Ms. Hinton, un-huh, with corrections as indicated 5 

by Ms. Mitten. 6 

  May 15th. 7 

  VICE CHAIRPERSON RENSHAW:  I do move. 8 

  MR. HART:  Okay.  Second? 9 

  CHAIRPERSON CROSS REID:  Second.  I'll second. 10 

  MS. SANSONE:  Madame Chair, I had some concerns 11 

with this set of minutes.  On page 3, Application 16619, it was 12 

the application of Romano and Perry, and it indicates that the 13 

Board voted to dismiss the application, but then in recording 14 

the individual members' votes, it indicates there's a vote to 15 

approve, and I believe that probably should have been to 16 

dismiss. 17 

  And also I wasn't clear in the paragraph before 18 

that, Item No. 4.  It would be, "The Board indicated that once 19 

the legal affairs of the estate were settled, the application 20 

would then be ready to go forward." 21 

  I just question that because it seemed 22 

inconsistent to me if the application were being dismissed why 23 

the minutes would mention the possibility of it going forward. 24 

  CHAIRPERSON CROSS REID:  I think that -- 25 
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  VICE CHAIRPERSON RENSHAW:  They could come back. 1 

  CHAIRPERSON CROSS REID:  Yeah.  That was before 2 

we decided to dismiss it probably. 3 

  Mr. Hart? 4 

  MR. HART:  Madame Chair -- 5 

  CHAIRPERSON CROSS REID:  And that was not picked 6 

up. 7 

  MR. HART:  Yes.  I'd have to go back to the 8 

transcript to -- 9 

  CHAIRPERSON CROSS REID:  Right. 10 

  MR. HART:  -- correct that. 11 

  CHAIRPERSON CROSS REID:  Thank you, Ms. Sansone. 12 

  MR. HART:  That makes sense, yeah. 13 

  CHAIRPERSON CROSS REID:  Okay. 14 

  MEMBER HINTON:  Madame Chair, I would be willing 15 

just to drop number four.  I think rather than doing anymore 16 

research, we don't need that number four. 17 

  CHAIRPERSON CROSS REID:  Just strike it? 18 

  MEMBER HINTON:  Just strike it from the minutes. 19 

  CHAIRPERSON CROSS REID:  Okay.  So amend it to 20 

remove number four on page 3. 21 

  MR. HART:  Okay.  The vote? 22 

  CHAIRPERSON CROSS REID:  Who was the one who made 23 

the motion to approve? 24 

  VICE CHAIRPERSON RENSHAW:  I did. 25 
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  CHAIRPERSON CROSS REID:  And I seconded it.  1 

Okay. 2 

  All in favor. 3 

  (Chorus of ayes.) 4 

  MR. HART:  Ms. Renshaw and Ms. Reid. 5 

  CHAIRPERSON CROSS REID:  Okay.  Mr. Hood sent in 6 

his proxy? 7 

  MR. HART:  Mr. Hood, yes, he sent in this proxy 8 

in the affirmative. 9 

  CHAIRPERSON CROSS REID:  Okay, all right. 10 

  MR. HART:  And May 22nd, Ms. Reid, Ms. Renshaw, 11 

Ms. Hinton, and Mr. Hood. 12 

  VICE CHAIRPERSON RENSHAW:  I so move. 13 

  MEMBER HINTON:  I second. 14 

  CHAIRPERSON CROSS REID:  Wait a minute.  Wait a 15 

minute.  I have one correction.  On page 2, there was just a 16 

typo, I think.  The last sentence it says, "How did the one-way 17 

alley system came about?"  I think we meant to have "come"  18 

there.  Just a typo correction. 19 

  Okay.  Any other comments, correction? 20 

  MR. HART:  Okay. 21 

  CHAIRPERSON CROSS REID:  Motion? 22 

  VICE CHAIRPERSON RENSHAW:  It has been made. 23 

  MR. HART:  You already voted.  Ms. Renshaw and 24 

Ms. Hinton -- 25 
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  CHAIRPERSON CROSS REID:  No. 1 

  MR. HART:  -- approved as amended. 2 

  CHAIRPERSON CROSS REID:  We didn't vote, did we? 3 

  MEMBER HINTON:  We didn't vote. 4 

  VICE CHAIRPERSON RENSHAW:  We didn't on May 22nd. 5 

  CHAIRPERSON CROSS REID:  On this particular -- 6 

  VICE CHAIRPERSON RENSHAW:  We made the motion. 7 

  CHAIRPERSON CROSS REID:  -- one, we made the 8 

motion and it was seconded, and there was one correction, a 9 

typo.  So now we're ready to take the vote.  10 

  All in favor? 11 

  (Chorus of ayes.) 12 

  CHAIRPERSON CROSS REID:  Do we have a proxy from 13 

Mr. Hood? 14 

  MR. HART:  Yes, we do. 15 

  CHAIRPERSON CROSS REID:  Okay. 16 

  MR. HART:  That's it. 17 

  CHAIRPERSON CROSS REID:  All right.  Now, does 18 

that conclude this morning's session? 19 

  All right.  This now concludes the morning 20 

session.  For this afternoon -- and the morning session went on 21 

so long we will be convening at about 1:30.  Is that good for 22 

everyone? 23 

  We will reconvene at 1:30 for the afternoon 24 

session. 25 
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  VICE CHAIRPERSON RENSHAW:  Mention the fire 1 

drill. 2 

  CHAIRPERSON CROSS REID:  Yeah, we had a fire 3 

drill that took up our time this morning. 4 

  MS. PRUITT:  It was a fire. 5 

  CHAIRPERSON CROSS REID:  Was it a fire? 6 

  MS. PRUITT:  Yes. 7 

  CHAIRPERSON CROSS REID:  Really?  We had a real 8 

fire that caused us to have a fire drill. 9 

  All right.  It has just been brought to my 10 

attention, yes, that there is one case that there's been a 11 

request for a continuance, and that was the one regarding the 12 

Georgetown Flea Market. 13 

  Is anyone here for that particular case? 14 

  (Show of hands.) 15 

  CHAIRPERSON CROSS REID:  Oh, no one told you? 16 

  Okay.  Do you want us to go ahead and dispose of 17 

that one before we go into the -- 18 

  MR. GLASGOW:  Yes, because I do have witnesses 19 

down here, and I think Mr. Moore, who represents Safeway is 20 

here also. 21 

  CHAIRPERSON CROSS REID:  Okay.  So you would like 22 

us to go ahead and take up the request for the continuation? 23 

  MR. GLASGOW:  Yes, correct.  That was filed by 24 

Corporation Counsel, the District -- 25 
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  MS. PRUITT:  Mr. Parker just walked in. 1 

  CHAIRPERSON CROSS REID:  Okay.  All right.  So 2 

then what we'll do is, Mr. Hart, if you'll call that, then we 3 

can just kind of take it out of sequence although it's for the 4 

afternoon session.   5 

  We haven't moved into the afternoon session, but 6 

before we close this session we will -- I mean we closed this 7 

session, but we'll just open the afternoon session 8 

ceremoniously for you to be able to make your request for the 9 

continuance, and then you don't have to wait. 10 

  Just one second. 11 

  (Whereupon, at 1:08 p.m., the public meeting was 12 

adjourned.) 13 
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